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THIS AGREEMENT dated the 7‘%"‘* day of M 2015

IS MJADE BETWEEN

(1) TRAFFORD BOROUGH COUNCIL whose principal office is situated at Trafford Town Hall, Talbot
Road, Stretford, Greater Manchester, M32 0TH (the Council); and

{2) AMEY LG LIMITER whose registered office is at The Sherard Building, Edmund Halley Place,
Oxijord OX4 4DQ and whose company number is 08612746 (the Service Provider);

collectively the Pariies and individually a Party.

BACKGROUND

A, By an adverlisement (the Contract Notice) dated 16 Apiil 2014 and referenced 2014/S 075-
129837 in the Supplement to the Official Joumnal of the European Union, the Council sought
proposals for the provision of services on behalf of the Council (and other named public bodies}, in
the case of the Council in relation to:

(&)

Lot 1a: waste collection, street cleaning and grounds maintenance, as further defined in
this Agreement {Environmental Services);

{b) Lot 2a: highways mainienance, as furiher defined in this Agreement (Highways
Services);

{c) Lot 2b: strest lighting infrastructure, as futther defined in this Agreement (Street Lighiing
Services); and

{d) Lot 3: professional services relating io project management, asset and estafe
managemmenti, property developmeni and other major projecis, as further defined in this
Agreement (Technical Services).

B. The Council has selected the Service Provider o enter into a partnering contractual arrangement

with the Goungcil to provide the Services in accordance with the terms of this Agreement comprising
the Environmental Services, the Highways Services, the Street Lighting Services and the Technical

Services,

C. The Councll has procured the Services for and on behalf of itself and the Pariner Authorities, who
may elect 1o engage the Service Provider to provide Pariner Authority Services in accordance with
this Agresment.

'IT IS NOW AGREED AS FOLLOWS:

PART 1: PRELIMINARY

1. PURPOSE AND CONDUCT OF THE PARTIES

1.1 Aim

The Parties agree that it is the purpose of this Agreement to establish a collaborative and strategic
relationship between the Parties to provide and foster the provision of high quality Services within
the Council Area in the most cost effective manner,
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13

1.4

Objectives

The Parties shall at all tmes have regard to and act in accordance with the following objectives.

121 providing excellent standards of Service to residents of the Council Area and other servics
users,

122  maximising efficiency i the provision of the Services under this Agreement whilst
endeavounng to retain a sustamable margn for the Service Provider,

123 maximising the vaiue for money obtained hy the Council,

124  developing and mamtaining openness and frust i1 a transparent information and data
sharing environment in respect of the Services,

125  adoptng Good Industry Practice in the provision of the Services under this Agreement;
and

128  maximising the respective and collective available resourcas of the Parties

Openness

The Parties agree, in furtherance of the spinit of openness and honesty, that

131

132

133

134

they will work closely together in a spint of flexibilty, openness and co-operation fo
facilitate effective efficient and economic delivery of the Services,

they will take reasonable action and render reascnable assistance to faciliiaie the
provision of the Services including without imitation

(a) disclosure of all relevant documentation,
(=) using Open Book Accounting, and

{c) notiication of events which will or may materially adversely affect the provision
of the Senvices,

nothng i Clauses 1 2, 1 31 and 1 3 2 shall oblige a Parly to make any payments to the
other except as calculated and expressly provided for 1n this Agreement, and

without prejudice to the provistons of Clauses 1.3 1, 13.2 and 1 3.3 at the Parties' own
cost they will co-operate fully with each other and provide such information and assistance
as the other may reasonably require 1n connection with any actual or potential legal
proceedings, arbitration hearings, mmguines, Local Commissioner enquiries, Best Value
inspections, internal investigations and disciplinary heanngs ansing out of or in connection
with the provision of the Services provided that such obligation shall not extend to any
such proceedings between the Parties

Improvement

The Parties will commit themselves fo the achievement of continuous, measurable and measured
improvement of the Services supplied by.

1.4.1

agreeing guantitative and qualitafive targets which are
(=) specific,

([2)] challenging,

() add value; and
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16

2.1

2.2

{d) eliminate waste, and

142 measunng and reviewing confractual performance against those targets

Limitations on the collaboration

Save as expressly provided In this Agreement, neither Party shall.

1.5.1 make any representafions or give any warranfy on behalf of the other;
152  enterinto any coniract or obligation on behalf of the other, and/or
1.6.3 incur any liabilties on behalf of the other
Social Value
161 The Service Provider acknowledges the imporiance to the Council of providng and

enhancing soctal value through the performance of the Services under this Agreement,
ineluding {without Iirmiiation).

= creating local jobs;

(b secunng nvestment i, or in-kind contnbutions to, fuel poverty mhatives In the
Council Areg;

[(=)] supporting staff, service users and local residents to fundraise for local
chariies,

(d) supporiing the commumniy and voluntary sector organisations through provision

of mentonng; and
(e) supporting local educational and prevention programmes in partnership with
local CVS & SMEs to reduce social 1solation, fuel poverty and to increase health
and well-betng
i62 Without prejudice to its oiher obligations, throughout the Service Period the Service
Provider shall pronide the Services in accordance with any requirements relating to social
valug In the Method Statements and so as to seek o maximise its social value
contnbution
DEFINITIONS AND INTERPRETATION

In this Agreement words and phrases capitalised expressions shall have the meanings set out In
Schedule 1 {Definitions) except where otherwise stated

In this Agreement except where the context otherwise requires

221 the masculine inciudes the fermimine and vice versa;

222  the singular mcludes the plural and vice versa;

223 a reference to a "Clause" Is a reference to any of clauses 1 ~ 87 within the man boedy of
this Agreement, and a reference to a "paragrapit” is a reference to a paragraph of a
Schedule to this Agreement,

224 a referencs to a Schedule i a reference to a Schedule to this Agreement,

225 except where othetwise provided In this Agreement, any reference to this Agreement or fo

any other document shall mclude any permitied varnation, amendment or supplement fo
such documnent




243

31

4.2

2286

227

22,8

228

2210

words importing individuals shall be treated as importing corporations and patinerships
and vice versa;

headings are for convenience of reference only;
any reference to any enastment, order, regulation or other similar instrument will be
construed as a reference to the enactment, order, regulaifon or instrument (including any

EU instrument) as amended, replaced, consolidated or re-enacted:

references to any documents being "in the agreed form" means such documents have
been initialled by or on behalf of each of the Parties for the purpose of identification;

words preceding “include”, "includes”, “including”, and “included® shall be construed
without limitation by the words which follow these words,

The Schedules {and any annsxes) to this Agreement form part of this Agreement.

PRECEDENCE OF DOCUMENTS

If there is any conflict between any paris of this Agreement, the conflict shall be resolved in
accordance with the foliowing order of precedence:

311 the Clauses, Schedule 1 (Definitions) and the Special Conditions;

3.1.2  Schedule 2 (The Specification) and Schedule 9 (Payment Mechanism) and their anhexes;

3.1.3  any other Schedules and their annexes (other than Schedule 3 (7he Method Statements);
and

3.14  Bchedule 3 (The Method Stalements).

ANCILLARY DOCUMENTS

The Service Provider shall deliver the following documents to the Council on the Agreement Date:

4.11

4.1.2

4.1.3

frue copies of the Service Provider's Memorandum and Anicles of Association and
Certificate of incorporation;

copies of board resolutions of the Service Provider approving the entry of the Service
Provider into this Agreement; and

the executed Brokers' Letter of Undertaking in the agreed form appended at Schedule 29
(Reguired Insurances).

Local Gevernment (Contracts) Act 1997

421

4.2.2

4.2.3

The Council intends to satfisfy the Cefification Requirements with tespect to this
Agreement before the end of the period refating to this Agreement within which the
Ceriification Requirements must be satisfied for the Agreement fo be a certified contract
for the purposes of the Logal Government (Confracts) Act 1897,

The Service Provider hereby consents to the issue by the Authority of certificates under
Section 3 of the Local Government (Contracts) Act 1997 in respact of this Agreement.

I a ceriificate is not issued by the Council pursuant to Clause 4.2.2 within six (6) weeks of
the date of this Agreement then the Service Provider shall be entitled by giving notice in
writing to the Council within five (5) Business Days of such daie to ferminate this
Agreement, whereupon the Council shall pay to the Service Provider an amount equal to
the compensation that would be payable in accordance with Clause 52 (Consequences of
Termination) on termination for the Council Default pursuant fo Clause 48 (Termination for
Councif Default).
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424  The relevant discharge terms within the meaning of Section 6 of the Local Government
(Contracts) Act 1997 are as follows

() the sums referred to In Clause 42 4(b)(1) and the adjustment between the
Parties of the nghts and liabiliies relating to the Assets referred fo in Clause
4,2.4(b) shall be the relevant discharge terms In relation fo this Agreement for
the purposes of Section & of the Local Government {Contracts) Act 1997

{b) in the event of the making of a determinztion or order by a court of final
junisdichion/no right of appeal remaining on an application for judicial review or
audit review (within the meaning of the Local Government (Contracts) Act
1997), the result of which 1s that this Agreement does not have effect or Is
otherwise unenforceable, then.

)] the Service Provider shall be entitled to be paid by the Counell the
sum which 1= the sum egurvalent to :the amount of compensation
payable by the Councll 1o the Confractor pursuant to Clause 52.3, and

(m) the Council shall have the option fo require the Service Provider to
transfer Its night, hile and interest in and fo the Assets to the Councll or
as directed by the Council, and

(c) the Council shall pay to the Service Provider the sums referred to in Clause
4 2 4(b) above within forty (40) Business Days of the determination or order of
the court referred fo In Clause 4.2.4(b) above,

PART 2: DURATION AND MOBILISATION

COMMENCEMENT AND DURATION

This Agreement and the nghts and obligations of the Parties to tius Agreement shall take effect on
the Agreement Date.

The Service Period will commence on the Service Commencement Date and ferminate:

521 in respect of the Environmental Services, the Highways Services and the Technical
Services, 10 accordance with Clause 5 3,

522 i respect of Street Lighting Services In accordance with Clause 5.4.

The Service Period In respect of the Environmental Services, the Highways Services and the
Technical Services (subject to Clause 11A in respect of the Technical Services) shall terminate on
the eatler of the

531 First Expiry Date, subject to Clause 5 4, and

532  the Termmnaiion Date

At ifs sole discretion the Council shall be eniitled to serve a written notice upon the Setvice Provider
at least eighteen (18) months pror to the First Expiry Date requesting an extension to the Service
Period in respect of the Environmental Services, the Highways Services and the Techmical Services
such that it will expire on the Second Expiry Date

The Servics Period In respect of the Street Lighting shall terminate on the eatlier of the:

851 First Street Lighting Expiry Date, subject to Clause 5 6, and

552  the Terminaitocn Date

At Its sole discretion the Council shall be entitled to serve a wniten notice upon the Service Provider
at least eighteen (18) months prior to the First Street Lighting Expiry Date requesting an extension




8.1

6.2

6.3

6.4

io the Service Period in respect of the Street Lighting Services such that it will expire on the Second
Expiry Date.

MOBILISATION AND TRANSITION

From the Agreement Date uniil the Service Commencement Date (or such later déte as specified in
the Mobilisation Plan), the Service Provider shall:

6.1.1 implement and comply with the Mobilisation Plan and 1ake all steps required in order ta be
able io commence providing the Services on the Service Commencement Date {inciuding,
without limitation, any steps required by the Special Conditions);

6.1.2  monitor its performance under the Mobilisation Plan and provide a detailed writien report
of such performance to the Council on a weekly basis; and

6.1.8  promptly notify the Council if it fails to achieve {or is likely to fail fo achieve) any milestone,
target or other siage envisaged under the Mobilisation Plan.

Without prejudice to the other rights and ohligations of the Parties under this Agreement, If any
Petformance Failure occurs which would entitle the Council to levy any Perfarmance Deductions:

621 during the period from the Services Commencement Date until 6 August 2015, the Council

shall not be entitled to levy any amount in respect of any particular Performance
Deductions which accrue;

6.22  during the period from 7 August 2015 until 6 November 2015, the Council shall only be

entitled fo levy 50% of the value of any parficular Performance Deductions which accrue;
and

623 any Performance Deductions during such pericds and the related Performance Failure
giving rise o such Perormance Deductions shall be disregarded for the purposes of the

Council's right to terminate this Agreement under Clause 46 (Service Provider Termination
Events).

Prior to the Service Commencement Date, the Coungil shall:

6.3.1 provide the Service Provider with access o all TUPE/worlkdorce information as the Service
Provider may reasonably request in order to allow for the transfer of employment of the
Transferring Employees fo the Service Provider fo the extent such information is not
contained in Schedule 18 (Workforce Information) of this Agreement;

632  provide the Service Provider with updated information with regard to any transferring fleet
(and any other key assets) listed in Schedule 21 (lnitial Transferring Assets), and notify
the Service Provider promptly in the event that such fleet (or any other key assets) will not
transfer in order to allow the Service Provider the fime to organise the mobilisation of
additional/replacement fleet;

6.3.3 provide the Service Provider with access to any depot made available by the Council in
accordance with Clause 52 as may be reasonably requesied by the Service Provider and
subject to agreeing timings with the Council in advance; and

6.34  provide the Service Provider with all the current data required to enable the Servics
Provider to vperats the Services as ideniified in the Mobilisation Plan.

Prior ic the Service Comnmencement Date, the Service Provider shall:

6.4.1 provide the executed Partner Admission Agreement in respect of all Transfering
Employees as required in accordance with Schedule.31 (Pensions) of this Agreement;

64.2  aduly executed copy of the Guarantee and a duly executed copy of the Bond;
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643  enterinto a novation agreement (in a form to be agreed by the Parties acting reasonably,
reflecting the principle that the Council will.be responsible for any obligations or liabilihes
before the date of novation, and the Service Prowider will be responsible for any
obligations or liabilittes thereafter) i relation to any contract which the Parhes (acting
reasonably) agree should be transferred to the Service Provider, in each case duly
executed by the Service Provider and by each company novating the agreement n
respect of each Transfernng Contract, and

644 prepare a Business Cantnauity Plan in accordance with Clause 17 1

PART 3: THE SERVICES

7

71

72

73

74

7.5

8.1

PROVISION OF SERVICES

The Service Provider shall provide (or procure the provision of) the Services throughout the Service
Penod

7.1.1 in accordance with the Specification, the Target Service Levels, the Special Conditions
and all other terms of this Agreement,

712 in accordance with Good [ndustry Practice;
713 in accordance with the Method Statemenis;

714  such ihat at all imes ensure that the Services comply with and meet all Legislation,
Guidance, Necessary Consents and applicable Council Policies and Standards; and

715 in full co-operation with the Gouncil and its contractors and all other persons employed at
the Councll Premises.

¢

The Service Provider shall be entirely responsible for the adequacy and accuracy of the Method
Statements and for ifs ability to carry out all Iis obligations under this Agreement In particular.

721 the fact that the Service Provider has complied with the Specification but not the Method
Statemnents shall not be a defence to an allegation that the Service Provider has not
satished the Method Statements;

722  the fact that the Service Provider has complied with the Method Statements but not the
Specificatton shall not be a defence to an allegation that the Service Provider has not
satisfied the Spectfication;

provided that the Specification shall take prionty over the Method Statements n the event of any
discrepancy or Inconsistency beiween them.

Each Party shall comply with the Special Conditions

The Service Provider may not amend the Method Siatements without the Council's prior wntten
consent.

Each Party shall comply with Schedule 32 {Review Procedure)

EXCLUSIVITY \

The Service Provider shall have the sole and exclusive nght to provide the Services to the Council
on the terms of this Agreement during the Service Period except.

B11 If and to the extent that the Council no longer requires the Services (or any part thereof) o
be provided in the Gouncil Area by or on behalf of the Council; and/or

812 1f and 1o the extent that this Agreement has been terminated n whole or in part in
accordance with the terms of this Agreement, andfor

7




8.2

8.1

8.2

83

B.1.3 in relation to the Council's exercise of its right to provide the Services (or any part) itself
{or engage a third party to provide the Services (or any pari) on its behalf) in accordance

with:
@) Ciause 38 (Council Step-in;} and/or
{b) in accordance with its rights under any Collateral Warranty; and/or
{c) Part 7 of the Highway Special Conditions and Part 8 of the Technical Services

Special Conditions; and/or

B8.14  in relation to the Council's exercise of its rights in relation to maintenance of any Assets in
accordance with Clause 61 (Maintenance of Assels and Equipment); and/or

8.1.5  where a Service Absence has occurred and has not been remadied by the date twenty
{20) Business Days following the deadline reqguired by the Council pursuant fo Clause 36
(Immediate Action Procedure).

Clause 8.1 shall not apply to any Partner Authority Services unless and until (at its absolute
discretion) the Council or the Pariner Authority (as applicable) has agreed that the righis in Clause
8.1 shall apply to such Pariner Authority Services.

NECESSARY CONSENTS

Save as specified otherwise in this Agreement, the Service Provider shall obtain, maintain and
comply with all Necessary Consents as are required to carry out the Services and the Service
Provider shall not do anything, or permit anything o be done, in refation fo the Services which will
cause a Necessary Consent to be breached or revoked.

The Service Provider shall supply to the Council upon request a copy of every Necessary Consent
obtained and any variation, relaxation or waiver agreed in relation to such Ngcessary Consenis.

The Service Pravider shall at all times during the Service Period pay and indemnify the Councll
against all Losses incurred by the Council as a result of the Service Provider's failure to comply with
this Clause 9:

PART 4: SERVICE PLANNING

10.

10.1

10.2

10.3

BEST VALUE AND DUTY OF CONTINUOQUS IMPROVEMENT
The Service Provider acknowledges that:
10.1.1  the Council is subject to the Best Value Duty; and
10.1.2 the provisions of this Clause 10 (Best Value and Duty of Continuous /mprovemnent) are
intended to assist the Council in discharging its Best Value Duly in relation to the
Services,
The Service Provider shall, throughout the Ssrvice Period, but only o the extent of its obligations
under this Agreement, make arrangements to secure continuous improvemnent in the way in which

the Services are provided, having regard to @ combination of economy, efficiency and
effectiveness.

The Service Provider shzll undertake or refrain from undertaking such actions as the Council shall
reasonably request to enable the Council 1o comply with Part 1 of the 1899 Act, including:

10.3.1 complying with requests for information, daia or other assistance made by the Council in
pursuznce of its Best Value Duty including fo:

(= facilitate any inspection or audit underiaken in connection with ihe Best Value
Duty in respect of the Services, including any inspection undertaken with a view

8
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11.

1141

11.2

113

to venfying the Council's complance with 1ts Best Value Duty pursuant to
Sections 10 and 11 of the 1998 Act,

(b} facitate the Councit prepanng any statement, in response fo a Counell's
auditor's report,

(c) assist the Council in relation o any action taken by the Secretary of State;

(d) enable the Council to comply with any government deparimental direction;

(e enable the Council fo produce and submit data listed in the Single Data List and

fo comply with any other data reposing requirements that may be prescnbed by
any Relevant Authority; and

® complying with al requests by the Counail fo procure the attendance of specific
ofitcers or employees of the Service Provider or any sub-contractor (or to
procure attendance of any of tts or their sub-contractors) at any meehings of the
Council at which the Services are to be discussed (but not, otherwise than In
exceptional cireumnstances, more than four (4) in any one (1) Agreement Year),
and

1032 vpermitting any Best Value Inspector, in connection with the exerciss of his statutory
powers and duties, at all reasonable imes and upon reasonable notice, access to*

(a) premises used by the Service Provider in relation to this Agreement,
{b) any document or data relating to the Services, and
{c) Personnel

SERVICE PLANNING

Af any time reasonably requested by the Council the Service Provider shall provide such assistance
as the Counell reasonably requires to enable the Gouncil to review its current aims objeciives and
policies and o enable the Council to set its budget for the coming Agreement Year at such a level
as will enable the successful realisation of the Council's aims objectives and policies for the coming
Agreement Year. Any assistance provided by the Service Provider pursuant to this Clause 11 shall
not n any way fefter the exetcise of the Counci's discrefion in relation to the review and
determination of 1is aims objectives and policies and the setting of its budget  All such assistance
shall be provided by the Service Provider as part of the Services at no additional cost (unless the
Parties agree otherwise).

With the exception of the Technical Services, where the obligations in this Clause 11 shall only
apply after the third anniversary of the Agreement Date, the Council will, not iater than 30 July prior
to the commencement of each Agresment Year nofify the Service Provider in writing of the
Counci's proposed aims, objectives, policy, proposed budget and priorties for the coming
Agreement Year and shall inform the Service Provider of any subsequent amendments following
that date.

Within thirty (30) Business Days of receipt of notice from the Council under Clause 11.2, the Service
Provider will carry out in respect of each Service Element a comprehensive and dstailed evaluation
of and shall preparte a draft plan (the Service Plan) setting out the ways in which its activibies and
resources and those of the Council might best be aligned to support the stated aims objectives and
prornties of the Council for that Agreement Year. The Service Plan shall cover as a mimmum.

1131 the activities io be carned out by way of professional advice in that Agreement Year;
1132 the pnonty areas for the use of the Service Provider resource i the targeting of the

Services 1n that Service Element fowards the aims objectives and priorties of the Council
i that Agreement Year,
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11.5

11.3.3 proposals in relation to any new Services the Council wishes the Service Provider fo
provide in that Agreement Year;

11.3.4 proposals in relation to any Services the Council wishes the Service Provider to cease fo
provide in that Agreement Year;

11.3.5 if required by the Council, proposals for reducing the Payment, prepared in accordance
with Clause 11.4; and

11.8.6 any suggesied amendments to this Agreement as a result of the proposals in the draft
* Service Plan,

(together the Service Plan Areas).

If the Council requires a reduction of the Payment, the Service Plan must include comprehensive
proposais by the Service Provider to that effect, taking into account all reasonable opportunities to
accommodate the requirement for & reduction of the Payment of, and prepared on the basis of
(without limiiation) consideration of the following matters in the following order of precedence:

11.41 improvements to the efficiency of the provision, periormarnce or delivery of the Services or
particular parts of the Services;

114.2  income generation possibilities including (without limitation) in relation fo opportunities to
achieve ecanomies of scale by providing Partner Autherity Services;

11.4.83 reconfiguration of service delivery (including, without limitation, amendmenis to the
Method Statements);

11.4.4 adjustmenis fo Target Service Levels to reasonably reflect the effect of the proposed
reduction in Payment on the Service Provider's ability to meet the Target Service Levels;

11.45 adjustments to Performance Indicators to reasonably reflest the effect of the proposed
reduction in Payment on the Service Provider's abiliy to meet the service levels measured
by the Perforrnance Indicators;

11.4.6 =& reduction in the scope of services required under this Agreement and/or proposed
changes to the leve! of capital expenditure in relation fo the Sepvices for the coming
Agreement Year; and

11.4.7  relief from compliance with its obligations under this Agreement,
(each a Service Plan Consideration),

as may be proportionate to allow the required reduction to the sums payable to the Service Provider
{provided thai the Service Provider's margin shall not be increased as a result of the implementation
of a Service Plan), The Service Provider's proposals must include such information and evidence
(on an Open Book Accounting basis) as iz necessary to satisfy the Counell that: each Service Plan
Consideration has been fully considered and possible savings are exhausted before the next is
considered (in the order of precedence listed above); and the proposals achieve the Council's

* objectives.

Where the Council does not require a reduction of the Payment, the Service Provider shall prepare
the Service Plan having regard to each of the Service Plan Censiderations as appropriate in the
circumnstances.

The Service Provider shall ensure that the Service Plan:

11.6.1 ls in such format and is compiled in accordance with such guidance as the Council shall
specify from fime fo time;

10
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11.62 1s such as to align Service Provider resources and achvities to the CounciPs stated aims
objectives and policies including the objectives set out In Clause 1 2;

11.6.3 doss not envisage any expendture by the Council over and above its stated budgst in
respect of the Services or where any such expenditure 1s envisaged provides options for
ways 1 which overall the Counell can remam within its budget; and

11.6.4  shall identify what reallocation of resource will be necessary io avoid any adverse impact
on the Council's retained services as a result of any proposals for amending or ceasing
existing setvices, the infroduction of new services or the targeting of resource in support of
the aims ohjectives and prionities of the Council

The drait Service Plan shall be considered at a meeting of the Parinership Board te be held within
twenty (20) Business Days of the Council's receipt of the draft Service Plan.

If the Counell Is not satsfied that the Service Plan submitted by the Service Provider has been
prepared In accordance with the reguirements of this Clause 11 the Service Provider shall comply
with all reasonable requests of the Council for amendments fo be made 1o the Service Plan.

The Service Provider acknowledges

11.81 the Council's statufory obligations to set a balanced budget (Including without limitation
pursuant to the Local Government Finance Act 1292); and

11.8.2 the Council's obligations to engage in public consultation, 1n relation to which the Service
Provider shall provide all reasonable assistance required by the Council

The Service Provider acknowledges that, following consuitation and other approvals processes, the
Council may require further amendments {o the Service Plan In accordance with Clause 11 8 and
that the Council will not be able to give formal approval until s approval process has been
concluded

On or before the last Business Day in Februarty prior to the commenceinent of each Agreement
Year (other than the Agreement Year commencing on the Service Commencement Date) the
Couneil shall give notice to the Service Provider in writing as to whether the Service Plan (modified,
if applicable pursuant to Clause 11 8) i1s accepted If the Council accepts the Service Plan the
provisions of Clause 11 13 will apply If the Council rejecis a Service Plan (enfirely or 1n relahion fo
any Service Element), the Service Plan shall not be implemented and no reduction to the Payment
shall be made In relation to the Services or Service Element (as applicablg), unless the Council
subsequently mstructs a Change 1h accordance with the Change Conirol Procedure  The Council
shall be entitled to accept or reject the Service Plan {or, choose any individual proposal within that
Service Plan) at its sole discretion

The Service Provider shall prepare its draft Annual Programme n accordance with the Spectiication
to reflect the draft Service Plan (as amended pursuant to Clause 11 8 and accepted in accordance
with Clause 11 11).

If the Council gives written notice that the Service Plan (modified # applicable pursuant to
Clause 11 7) 1s accepted the Service Provider shall proceed to implernent such Serviee Plan {and
shall amend each Annual Programme to reflect any changes io the draft Service Plan which was
prepared at the time of preparing the drait Annual Programme In accordance with Clause 11.12)
provided that any re-allocation of the Service Provider resources ansing out of proposals for the
targeting of that resource on the aims objectives and prionties of the Council shall be undertaken by
the Service Provider so as to minimise any disrupton to the provision of the Services and at no
addifional cost to the Council.

Notwithstanding that the Counell may have accepted the Setvice Plan, the Council may at any tme
notiy the Service Prowider that it wishes to amend the Service Plan and re-priortise its use of the
Service Provider resource as set out in the Service Plan and the Service Provider will make such
changes as the Council réasonably requests provided that the amendment shall be deemed to be a
Change nstructed by the Counell

11




1A

11A4

11A2

11A3

11A.4

11A5

11A6

TECHNICAL SERVICES TARGET PROFIT

The Service Provider shall:

(2) take all reasonable steps to achieve a setvice transformation in relation to the Technical
Services, such that the Service Provider is able to achieve the Target Profit by the Target
Date; and

(b include details in each Monthly Report following the Service Commencement Date of its
costs of providing the Technical Services on an Open Book Accounfing Basis.

No later than 8 January 2016, the Service Provider will carry out in respect of the Technical
Services a comprehensive and detailed svaluation of and shall prepare a draft plan and budget {the
Technical Services Plan) setting out its proposals to achieve the Target Profit by the Target Date.
In prepaiing the Technical Services Plan, the Service Provider shall, having regard io the
objectives in Clause 1.2, consider the following matters in the following order of precedence:

(=) improvements to the efficiency of the provision, performance or delivery of the Technical
Services or particular paris of the Technical Services;

(&) incorme generation possibilities including {without limitation) in relation fo oppertunities o
achieve sconomies of scale by providing Pariner Authority Services;

{c) reconfiguration of service defivery (including, without fmitation, amsndments io the
Method Statements relating to the Technical Services);

(d} adjustments to Target Service Levels relating to the Technical Services;

{e) adjustments to Performance Indicators relating to the Technical Services;

® a reduction in the scope of the Technica! Services required under this Agreement (which

may include amendments o policies forrning part of the Technical Services Specification)
and/or proposed changes to the level of capital sxpenditure in relation to the Technical
Services (or o be managed by the Service Provider as a part of the Technical Services);
and

() relief from compliance with iis obligations relating to the Technical Services under this
Agreement.

The Techrical Services Plan shall be sufficiently detailed and comprehensive so as to demonstrate
ia the Coungil:

(a) the plan is achievable and predicated on realistic assumptions;

()] the Service Provider is providing the Technical Services in the most efficient and cost
effective manner possible; and

(o) the Recoverable Costs the Service Provider expects to incur will be able to be recavered
in their entirely in 2ccordance with Clause 11A.15.

Following receipt of the Technical Services Plan, the Council may make proposals to the Service
Provider (ar aceept proposals made by the Service Provider) in relation to the Technical Services
in order to allow the Target Profit to be achieved.

The Service Provider shall give careful consideration fo any proposals made by the Council in
respect of the Technical Services and, o the extent such proposals would assist the Service

Provider in achieving the Target Profit by the Target Date, include the proposals in the Technical
Services Plan.

If the Council is not satisfied that the Technical Services Plan submitied by the Service Provider
has been prepared in accordance with the requirements of this Clause 1A the Service Provider

12
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shall comply with all reasonable requests of the Council for amendmenis to be made to the
Technical Services Plan.

The Councll, achng reasonably, shall approve any Technical Service Plan submitted by the Service
Provider taling info account each of the considerations tdentified in Clauses 11A2 and 11A3
Within twenty (20) Business Days of being provided with the draft Techmical Services Plan the
Council shall give notice fo the Service Provider In wriing as to whether the Technical Services
Plan (modified, if apphcable pursuant to Clause 11A 6) I1s accepied I the Council accepts the
Technical Services Plan the provisions of Clause 11A B will apply f the Council rejects the
Technieal Services Plan, the Service Provider shall not implement the Technical Services Plan but
shall continue to provide the Technical Services 1n accordance with Clause 11B 3, and the Service
Provider may 1ssue a Termation Notice pursuant to Clause 11A 10 & the Target Profit 1s not
achieved by the Target Date The Council shall be entitled to accept or reject the Technical
Services Plan (or, choose any individual proposal within that Technical Services Plan) aching
reasonably.

If the Council gives written nofice that the Technical Services Plan (modified If applicable pursuant
to Clause 11A 6) I1s accepted the Service Provider shall proceed to implement such Technical
Services Plan Once the Technical Services Plan is accepted by the Council, the Service Provider
may propose amendments {o the plan and the Council shall consider the same  If the Gouncil
(acting reasonably) accepts such amendments to the Technical Services Plan it shall notify the
Service Provider and the Service Provider shall promptly implement the amended plan [f the
Council rejects the amendments, the Service Provider shall cantinue to provide the Technical
Seivices 1 accordance with the exishing Technical Services Plan, but may 1ssue a Termimation
Notiee pursuant to Clause 11A 10 if the Targst Profit 1s not achieved by the Target Date

If the Gouncil rejects a draft Technical Services Plan in accordance with Clause 11A 7 or rejects
amendments to the Technical Services Plan In accordance with Clause 11A B, it may (at its
discretion) terminate the Agreement in respect of the Technical Services by setving a Termmaton
Notice on the Service Provider within forty (40) Business Days of such rejection specriying a date
for such termunation to take effect, which shall be on the earlier of

(=) such date as the Counell notifies the Service Provider that it 1s able to arrange for the
transfer the Technical Services to ancther provider (which may include the Council, and
the Service Provider shall provide such assistance to the Council in relation to any such
transfer as 1s reasonably requested by the Council); and

(b) six months following the date of the Termination Notice

Upon termination of the Agreement in respeci of the Technical Services following the service of a
Termination Notice by the Council in accordance with Clause 11A.8A, neither party shall be hable
io the other for costs or losses ansing from such termination except as provided for under Schedule
30 (TUPE) and Schedule 31 (Pensions), without prejudice to any accrued rights or liabilities and
Clause 53.5 shall apply

The Service Provider shall notify the Council in writing within twenty (20) Business Days following
the Target Date whether it has achieved the Target Profit, providing a full breakdown of the costs of
providing the Technjcal Services on an Open Baok Accounting basis (Target Profit Breakdown)

The Target Profit Breakdown shall be considered at a meeitng of the Parinership Board to be held
within twenty (20) Business Days of the Council's receipt of the Target Profit Breakdown If, having
implemented any agreed Technical Services Plan and effected the changes envisaged by the
Technical Services Plan, the Service Provider 1s able to demonstraie o the Council {acting
reasonably) that the Target Profit will not be achieved going forward, then the Service Provider
may serve a Termination Notice on the Council In telation 1o the Technical Services no later than
iwenty (20) Business Days following the meeting of the Partnership Board

Following 1ssue of a Termination Notice by the Service Provider in aceordance with Clause 1A 10,
this Agreement shall terminate in respect of the Technical Services on the earier of.
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11A12

11A.13

11A.14

11A18

(a) such date as the Councll nofifies the Service Provider that if is able fo arrange for the
transfer the Technical Services to another provider (which may include the Council); and

{b) the second anniversary of the Service Commencement Date.

if the Service Provider issues a Termination Nofice in accordance with Clause 11A.11 the Coungil
shall use reasonable erdeavours to make the necessary arrangements (which may include a
reprocurement) to allow the Technical Saetvices to be terminated before the second anniversary of
the Service Commericement Date and the Service Provider shall provide such assistanse io the
Council in this regard as is reasonahly requested by the Council.

Upon termination of the Agreement in respect of the Technical Services following the issue of a
Termination Notice by the Service Provider in accordance with Clause 11A.10, the Council shall
pay the Service Provider an amount equal to the Transition Costs, but atherwise neither party shall
be liable fo the other for costs or losses arising from such tenmnatlon without prejudice to any
accrued rights or liabiiities and Clause 53.5 shali apply.

For the purposes of Clause 11A, the following terms shall have the following meanings:
(a) Council's Gain Share Amount shall have the meaning given in the Payment Mechanism;

()] Council's Additlonal Gain Share Amoutit shall have the meaning-given in the Payment
Mechanism:

(c) Recoverable Costs shall mean:

()] Transttion Costs; plis

(i) only such other costSIa roved b the Councn!as '. of the Technical Services

in each case during the penod irom the start of implementation of the Technical Services
Pian until the Target Pate and-to'the extent not compensated for by the Payment in regpect
of the Techmcal Services during such period {(as demoristrated on an Open Book
Accountlng bams)

{d) Target.»\Date .means the date which i3, eighteen (18) months following the Service
Comrnencement Date:

(e) ‘g['g[gg"tiﬁ;gjj_tﬁ;m ns:that 4dunnggtherpenod fisix. (6 months prior io-the Target. Datem
- ' TR .16 relation to the Technical Serwces,

k \CeoLRting,, e:-cc:]udlng any "one-off* costs mcurred=by

_____

theréerwce Bioyidei zspariof the servigé randition 6r charges impleitiented uhder the
Technical Sefvices’ Plan,\and ’

] Transutlon COSts shall mean costs aPPI'DVed by the Councll as part of ihe Technical

Serwces Plan and lncurred‘gy theuServiceiProwder In relatlon to the rmplementatmn of the
Techmcal‘ Semces ‘Plari. gtifhg the: period;from the &tart of Ilrnplementatron GfiHe Technical

rhrily

Serwces Plan uptil 1he > Target @qte Includrng expendxture incuried in antu:ipatfon of the

carrymg out of the Techmcal Serwces in* the futurs, but excluting any corporate overhead
and*margln-

Ifthe serbicé Proiﬁde:r- has achié\féd the‘Téfgét'Profff then:

& dunng the: two (2) Agreementd{ea.rs:fnllowmg the Target{Date,_the»Semce Rrovider.shall
Bat éﬁﬂtléd-tgﬁ_,_ ,.Jl i of;:thewCounml 3. GalfShare Amotint. and/or the:Cotngll's
Addlttona4 amShafeAmoun inarespact of the'Technical*Semces Up o an'amuuntfequal_

10, thejRecoverable Cnsts, S . , :

(B) . in- the twor (2) Agreem ng Years;foﬂowmg the Target | Date’ 1he Serwce Provider has not
'beenxable to:recover. an. amounfkequwalent {0 ‘e *Recoverable Costs ift accordance with
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11B1

11B.2

11B 3

B4

T A T

11A.15(a), then thg SEIvice: Pravider shall be entitfed to§ IERES Gf the Counell's Gam -
Share Amount and/or-ifie. Council's Additional Gam® Share! Amoint i subseguent
Agreement Years untl the Service Provider has recovered an amournt equal fo the
Recoverable Costs

TECHNICAL SERVICES TRUE-UP

The Council acknowledges that the Service Provider was selected to perform the Technical
Services on the basis of its vanant bid, whereby the Service Provider would perforim the Technical
Services to meet the Councif's exisiing service levels (Existing Service Levels) without requiring
any increase m the Payment, in the period between the Service Commencement Dafe and 1

October 2015 (Interim Period),

The Pariles agree fo act reasonably, efficiently and in good faith fo effect such changes fo the
Technical Services Specification, the Technica] Services Method Statements, the Financial Model
and the KPls in relation to the Technical Services (Technical Services Documents), by the end of
the Intenm Period, as may be necessary io ensure ihat they reflect the Existing Service Levels,
without requirng any mnerease in the Payment. Such changes shall, unless otherwise agreed, be
limited to amendments needed to reflect the following principles,

(a) the Council acknowledge that the requirements 1n the Technical Services Specification are
an enhancement In certain areas to the Existing Service Levels,

()} the Parltes shall seek fo make the minimum number of changes to the Technieal Seyvices
Documents as necessary to ensure that they reflect the Existing Service Levels, and

(c) during the Interim Period, the Service Provider will be delivering the services in line with the
Existing Service Levels in a manner which dees not require any payment by the Counell m
respect of the Techrucal Services except for the Payment -

To the extent the Parties fall to agree any changes to the Technical Services Documents pursuant
fo Clause 118 2, a director of the Service Provider and the Chief Executive of the Council shall
meet as soon as possible and in any event within twenty (20) Business Days in order o seek to
agree the matter. To the exient such changes are shll not agreed, then:

(a) untl such fime as a Technical Services Plan is agreed
) the; Serice ProVidér.shall pérforin iha Technical, Sarvices if-4¢cordarice, With
the’ Exrsqng Serwce: Levels Exgept lhat 10, the'’ extent‘ a statu “duty:o
b COuASITWHISH 1S Part of e 1 eehnical Sevices i FEGUIFes: performance ()] htgher
standard than the Existing Service Levels, the Service Providér shali meet that
sfandard;
{u) the Service Provider's hability ii relation to any Service Failure in respect of the

Téchiical Services shall, subject fo Clause 41 1 and providéd that the Service
Provider shail be hiablé for any Direct Losses relating to a breach of statutory
duty'ansifg due the Service Provider's breach of Clause 118 3@}, be hmited
1o any Performance Deductions which the Council is entitied to levy, and

{b) from the date when a Technical Services Plan i1s agreed, the Service Provider shall perform
the Technical. Servrces In accordance wrth the Technical Services Documents as:amended

by the Techmcal‘Serwces Plan

If any. Seivice’ Fallure occurs 10 respect of,gthe*'l'echmcal Services during the Intertrn Penod, then to
ths: s)dent\such'failure relates to & standard Whlch I h[gher than thg E)ﬂsting Serwce "Levels, the
Cuuncrl shall not l:reientltled to- apply any: relevant Performance Deductions or, sublect to Glause

41 1, make any otherc clam agamst the Sérvice Brovider
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12.

124

12.2

12.3

. 12.4

12,5

12,6

7 YEAR REVIEW

No later than 18 months before the 7 Year Review Date, the Council shall begin a review to assess
the overall performance of the Service Provider against the criteria set out in Clause 12.13 and
consider any improvements or alterations in respeci of the Services which the Council may require
(7 Year Review). The Council shall conclude the 7 Year Review no later than 12 months before the
7 Year Review Date.

The Service Provider shall provide such assistance in the conduct of the 7 Year Review as is
reasonably required by the Council.

Promptly following conclusion of the 7 Year Review, the Council shall provide written notice fo the
Service Provider of whether it wishes fo:

12.3.1 require no further action to be taken by either Pariy under this Clause 12; or

12.3.2 consider the implementation of any improvements or alterations in respect of the Services,
or effecting a reduction in the Payment.

If the Council nofifies the Service Provider that it wishes to exercise its rights under Clause 12.3.2, it
shall include with such™nofice such details as are reasonably necessary for the Service Provider to

prepare a 7 Year Options Proposal in accordance with Clause 12.5 and the Parties shall follow the
procedure set out at Clauses 12.5to 12.13.

The Service Provider shall provide the Council within twenty (20) Business Days of receipt of a
notice from the Council pursuant to Clause 12.3.2 an outline proposal setfing out the Council's
options In order io implement any improvements or alierations in respect of the Services or
reduction in the Payment (as applicable}, and the estimated change in costs for each option (7 Year
Options Proposal).

Each 7 Year Options Proposal must include proposals by the Service Provider to reduce the
Payment, which shall consider {without limitation) in the following order of precedence:

12,61 improvements to the efficiency of the provision, performance or delivery of the Services or
particular parts of the Services;

12.6.2 income generation possibilities including (without limitation) in relation to opportunities o
achieve economies of scale by providing Fariner Authority Services;

126,38 reconfiguration of service delivery (including, without limitation, amendments to the
Method Statemenis);

12.6.4 adjusiments to Target Setvice Levels to reasonably reflect the effect of the proposed
reduction in Payment on the Service Provider's ability to meet the Target Service Levels:

12.6.5 adjustments to Performance [ndicators to reasonably reflect the sffect of the proposed
reduction in Payment on the Service Provider's ability to meet the service levels measured
by the Performance Indicators;

12.8.8 a reduction in the scope of services required under this Agreement and/or proposed
changes to the level of capital expenditure in relation to the Services for the coming
Agreement Year; and

12,67 relief from compliance with its obligations under this Agreement,

(each a Cost Reduction Method),

as may be proportionate to allow the required reduction to the sums payable to the Service Provider
(provided that the Service Provider's margin shall not be increased as a result of the 7 Year
Change). The Service Provider's proposals must include such information and evidence (on an
Open Book Accounting basis) as is necessary fo satisfy the Gouncil that: each Cost Reduction

16
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128

128

1210

12 11

1212

Method has been fully considered and possible savings are exhausted before the next is considered
(in the order of precedence listed above), and the proposals achieve the Council's objeciives.

The 7 Year Options Proposal shall include

1271 acomprehensive range of options which address different aspecis of the Services with the
adoption of one or more options enabling the Services to be delivered m accordance with
the Council's requirements; and

1272 in relation to each option, the reasonable professional opmion of the Service Provider as
to the impact of such option on tha provision of the Services, including

2

{a) the Estmated Change in Service Costs,

(b sufficient evidence to allow the Council to satsfy itself that the option achieves
the objectives set out In Glause 1.2, and

{c) any other information reasonably required by the Council

No later than thirty (30) Business Days after the Councll receives the 7 Year Options Proposal (or
7 Year Options Proposal amended in accordance with Clause 12 8.2), the Couneil shall notify the
Service Provider as to whether it

12.81 accepts (in principle) any of the options provided to It

1282 wishes to proposs amendmenis to the 7 Year Options Proposal (provided that the Council
may not exercise this option later than 6 months prior to the 7 Year Review Date) 1n which
case the 7 Year Ophons Proposal shall be updated by the Service Provider within twenty
(20) Business Days of the Council's notificalion to reflect such proposed amendments, or

1288 does not accept any of the options provided to it

If the Counell accepts (in principle) an oplion In accordance with Clause 12 8 1, it shall notify the
Service Provider in wriing of iis preferred option and the Service Provider shall within fen (10)
Business Days provide a detatled proposal for that option which shall mclude-

1291  the change in costs (evidenced on an Open Book Accounting basis), and

12892 any amendments requred to this Agreement (ncluding without Imitation the
Specification),

(the 7 Year Change Proposal)

As soon as prachcable after the Council receves the 7 Year Chanée Proposal the parties shall
discuss and agree the 1ssues set out in the 7 Year Change Proposal. The Council will noi be able to
give format approval untl its internal process has been concluded. If requested by the Council, the
Service Provider will provide a wntten esimate (on an Open Book Accounting basis) of the costs
which the Couneil would be obliged to compensate the Service Provider for pursuant to Clause 52 4
on a given terminatation date

After a 7 Year Change Proposal has been agreed or otherwise determined the Couneil and the
Setvice Prowider shall promptly seek to agree how any consequential changes should be
documented to ensure that they are legally binding on both parties (and in the abssnce of
agreement the form of such documentation shall be determined in accordance with the Dispute
Resolukon Procedure) and thereafter the parties shall promptly execute (as appropnate) such
decumentation.

If the Counell notifies the Service Provider that it does not accept the options provided to 1t in
accordance with Clause 12 8 3, the Council shall elect to either

12121 require no further action fo be taken by etther Party under this Clause 12, or
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12.12.2 subject to Clause 12.13, terminate this Agreement (or any one or more Service Elements),
in which case this Agreement shall terminate {or partially terminate, as applicable) on the
date which is 12 months after such nofice.

1213  The Councll shall only be entitled to exsrcise the option to ferminate this Agreement (or any one or
more Service Elements) under Clause 12.12.2 if the 7 Year Review demonstrates (by referencs to
minutes of meetings of the Parinership Board and other relevant materials) that the Service
Provider has to a material exten failed to:

12.13.1 achieve value for money in the provision of any of the Services; and/or
12.13.2 prepafe Service Plans which fully meet the requirements of Clauss 11.3; andfor

12.18.3 satisfy the users of the Services in relation to the Service Provider's performance under
this Agreement; and/or

12.13.4 satisfy the Council in relation to the Service Provider's performance under this Agreement;
andfor

’ 12,135 provide a compefitive service under this Agreement (with regards fo price and quality)
compared to similar services available to other local authoriiies in England,

and either the Service Provider has failed to provide a 7 Year Options Proposal and/or 7 Year
Change Proposal {as applicable} or the 7 Year Options Proposal does not {or will not), in the
Council's reasonable opinion (having regard to the severity, duration and frequency of such
failures), remedy such issues within a reasonable timeframe.

12.14  [f the Agreement is terminated (or partially terminated, as applicable) pursuant to Clause 12,2,2, the
Council shall not state in any formal press release that that such terminafion has arisen due to a
default on the part of the Service Provider.

13, PARTNER AUTHORITY SERVICES

13.1 The Parties acknowledge and agree that a Partner Authority may wish to engage the Service
Provider to provide services in the farm of Partinet Authority Services. The Service Provider shall
not enter into any Pariner Authorlty Services Agreement without obtaining the Council's consent in
accordance with this Clause 13, provided that the Council's consent shall not be required in relation
to any arrangement proposed between the Service Provider and a Pariner Authority which is
procured other than under the Contract Notice.

13.2  In respect of any Partner Authority Services Agreement which is entered into, the relevant Pattner
Authority shall be responsible for instructing and managing the Service Provider in accordance with
the Partner Authonty Services Agreement and the Council shall have no responsibility or liabflity for
such a relationship or otherwise.

133  The process to be followed to enable the Service Provider to enter into a Partner Authority Services
Agreement with a Partner Authotity is as follows:

! 18.3.1 the Service Provider shall notify the Council of any interest which it receives from any
| Pariner Authority who wishes to enter into a Pariner Authority Services Agreement with
‘ the Service Provider and the Council shall similasly inform the Service Provider if any
| Partner Authority expresses any interest ta the Council in entering into a Partner Authority
| Services Agreement;

|

13.32 the Service Provider shall request the Council's consent to use the Council's Assets for
the provision of any Partner Authority Services pursuant to Clause 22 (Third Parly
Contracis and Incoms);

13.3.3 the applicable Pariner Authorify shall notify the Service Provider of the scope of the
Pariner Authotity Services it wishes to procure from the Service Provider and the Service
Provider shall pravide full details of the same to the Council;

18
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1834 the Service Provider and the applicable Pariner Authorty will determine whether the
Services provided under this Agreement meet the requirements of the applicable Partner
Authority for the provision of the Partner Authonty Services or whether any amendments
are required n the context of the specific requirements of the Partner Authonty If any
amsnhdments are required, the Service Provider and the applicable Pariner Authority shall
agree such amendments {including any variahions fo any of the prices provided that pricing
should be on the same basis as this Agreemeni, save for differences ansing from
geographical or services specific requirements) which will need to be reflected 1n the
applicable Pariner Authonity Services Agreement,

18335 the Service Provider shall notify the Couneil in wniting as soon as reasonably practicable
after the matters referred fo In Clause 13.3.4 and Clause 13 3 3 have been agreed (and
shall provide a copy of the draft Partner Authonty Services Agreement) and the Councll
may provide its consent to the proposed Pariner Authonty Services Agreement Such
consent shall not be unreasonably withheld or delayed, provided that the Council may
require as a condition of stich consent that.

(@) the Council and the relevant Pariner Authoriy enter into an inter-authority
agreement which governs the relattonship between them and, amongst ofher
things: excludes any labilily on the part of the Councl in respect of the
procurement and provision of the Partner Authonty Services and provides for
the Pariner Authority to pay to the Council a sum n respect of a proporiion of
the Counc!l's procurement costs in relafion to this Agreement, and

(b) the Payment 1s reduced to reflect economies of scale and efficiencies allowed
for by the provision of the Partner Authority Services alongside the provision of
the Services {In relation to which the Service Provider will be required te provide
the Council with full details on an Open Book Accounting basis)

18336 promptly thereafter the Partner Authoniy and the Service Provider shall execute the said
Pariner Authonty Services Agreement in the same or substantially the same form as
provided to the Council in accordance with Clause 13.3.4 and the Service Provider shall
provide a copy to the Councill promptly on request.

BENCHMARKING

The Parties shall comply with the provisions of Schedule 12 (Benchmarking) n relation to the
benchmarkang of any or all of the Services

EMERGENCIES

Under the Civil Contingencies Act 2004 the Council is obliged to ensure that its services and
therefore Its contractors, such as the Service Provider, who are delivering services on its hehalf, are
able o operate effectively at all imes in a way that meets the needs of Its residents and addresses
the needs of the workforce in the event of a major civil iIncident  The Service Provider shall ensure
that plans and procedures are In place to enable the continued operation of the Services during any
form of major civil or ather distruption  In the event that the Council Premises are unavailable as a
result of a major awvil incident, the Service Provider shall use all reasonable endeavours to find
alternative premises as soon as reasonably practicable from which io continue the operation of the
Services The type of mncident which the Service Provider's plan shall address shall be those
covered by the Civil Contingencies Act 2004

If an Emergency anses at any time during the Service Penod (and whether or not an Emergency
has ansen shall be determined n the case of any dispute by the Council aching reasonably and
such Emergency may extend beyond those dentified m the Civit Contingencies Act 2004) which
cannot be dealt with by the petformance of the Services, the Councll may nstruct the Service
Provider to use all reasonable andeavours fo procure that such addiional or alternative services are
undertaken by the Service Provider as and when required by the Council fo ensure that the
Emergency Is dealt with and nortal operation of the Services resumes as soon as s reasonably
practicable.

19




15.8

16.
17.
17.1

17.2

17.3

17.4

As soon as reasonably practicable following each occasion on which an Emergency arises in
accordance with Clause 15.2 the Parties shall liaise and seek to agree upon the additional charge (if
any) to the Council of providing any such additional or altemnative services. If such charges are not
agreed or determined by the Parties the matter shall be resolved in accordance with the Dispute
Fesoclution Procedure.

NOT USED
BUSINESS CONTINUITY PLAN

No later than ten (10) Business Days prior to the Service Commencement Date, the Service
Provider shall provide for the Council's approval a draft Business Continuity Plan to provide
contingency atrangements to address operational disasters and emergencies. Such draft plan, once
approved by the Council (acting reasonably), shall become the Business Continuity Plan, The
Service Provider shall prepare, and keep the Business Continuity Plan up to date, so as 1o ensure
that it corresponds and allows for a response to developmenis and/or changes in risks and
cireumstances, including but not limited to, the following:

17.1.1  theloss of access o Personnel;

17.1.2 ihe loss of access fo premises including any relevant depot;

17.1.3 failure of technologies including Equipment;

17.1.4 failure of the supply chain e.g. fuel;

17.1.6  other ineidents likely to affect the provision or quality of the Services;

17.1.8  any matter or circumstance referred to in any previous iteration of the Business Continuity
Plan; and

17.1.7  any other matter stated in the Special Conditions.

The Service Provider shall provide an up to date Business Continuity Plan as part of the Annual

Programme, with any amendments being subject to the. Councils' approval pursuant fo the Review
Procedure.

The Parties shall comply with their respective obligations under the agreed ‘Business Continuity
Plan (which shall include testing the Business Continuity Plan at regular intervals).

The Service Provider shall ensure that the Sevice Provider Representative attends the Council's
corporate business confinuity group and any Gouncil {esting exercises (or exetcises the Council is
required to participate in). The Council shall provide as much advance notice as reasonably
practicable to the Service Provider of each proposed meeting or exercise and the timing and
location of each.

PART 5: GOVERNANCE

18.
18.1

18.2

18.3

CONTRACT GOVERNANCE — RELATIONSHIPS

Lizison

In developing and implementing strategies io deliver the Council's objectives, the Parties agree to
set in place mechanisms to understand and take full account of the needs and expectations of all
interest groups. These mechanisms will be consistent with, and refiect, the Council’s consultation
strategy and the Pariies commit themselves to regular liaison and contact in respect of their
respective aims, metheds, focus and fimetables for public and stakeholder consuliation.

interest groups will include:

18.3.1 the Council’s elected members;

29
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184

i85

186

187
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191

1832 officers and employees of the Council;

1833 recipienis of services from the Council;

18 84 ciiizens of the Council Area,

18.3.5 businesses inthe Council Area,

1836 voluntary secior organisations,

1837 community schools;

1838 other public sector organisations within the Counci! Area,

and such other groups or individuals as notdied by the Council from fime to fime

The Service Provider shall llaise and maintain posiiive working relationships with the Council and
with bodies set up by, or Including representatives from, the Gouneil and, in addition, with relavant
individuals workmg with or assoclated with the Council from time to time

The Service Provider shall aftend llaison meetings with the Cauncil's elected members as and when
requested by the Couneil to do so.

The Service Provider shall be under an obligation to liaise with other bodies, groups or individuals n
such manner as may be required by legislation, Government guidance and by good practice as
requested by the Council.

When required and upon reasonable notice to do so by the Council the Service Provider will atiend

any meeting of the Councll, its executive commifiee and any other committes, sub-commiitee or
working Pariy, overview and scrutiny comnuttes, community or neighbouthood forum or any other
relevant body and make available to the Council such persons, information, records, evidence or
other material (wntten and oral) as may reasonably be requrred to give efficacy io any such
meetiing

REPRESENTATIVES
Representatives of the Council

18.11 The Council Representative shall be the officer listed as such In Schedule 17 (Key
Personnel) or such other persons appointed pursuant to this Clause 18 The Councll
Representative shall exercise the functons and powers of the Counci under this
Agreement.

1912 The Council Representative shall be eniitled at any time, by Formal Notice to the Service
Provider, to authonise any other person to exercise the functions and powers of the
Council delegated to him pursuant fo this clause, either generally or specifically Any act
of any such person shall, for the purposes of this Agreemeni, constitute an act of the
Counc!l Representative

1913 The Council may by Formal Notice to the Service Provider change the Council
Representative Such change shall have effect on the date specified n the Formal Notice

1914 Dunng any penied when no Council Representative has been appointed {or when the
Gouncl Representative 1s unable through iliness, inecapacity or any other reason
whatsoever to carry out or exercise their funchons under this Contract) the Council shall
carry out the functions which would otherwise be performed by the Council
Representative.

1215 Save where notfied in writing by the Counci! before such act or mnstruction, the Service
Provider shall be entilled fo treat any act or mstruction by the Council Representative
which 1s authonised by this Agreement as being expressly authonised by the Counail and

21




19.2

20.

20.1

21.

21.1

the Service Provider shall not be required to determine whether authoiity has in fact besn
given.

Service Provider Representative

18.2.1 The Service Provider Representative shall be the person listed as such in Schedule 17
(Kay Personnei) or such other persons appointed pursuant to this Clause 19.

19.22 The Councll may make representations to the Service Provider concerning the
performance of the Service Provider Representative from #ime to time. The Service
Provider shall have due regard to all such representations. The Sewvice Provider
Representative shall have full authority fo act on behalf of the Service Provider during the
Services Period for all purposes undsr this Agreement. The Council shall be entitled to
treat any act of the Serviee Provider Representative in connection with this Agreement as
being expressly authorised by the Service Provider and the Council shall not be required
to determine whether any express authority has in fact been given.

19.23 The Service Provider may by Formal Notice to the Council change the Service Provider
Representative. Where the Service Provider wishes to do so, it shall by Formal Notice o
the Gouncil propose a substitute for approval, taking into account the need for liaison and
continuity in respedét of the delivery of the Services. Such appointment shalt be subject o
the approval of the Council (not io be unreasonably withheld or delayed).

PARTNERSHIP BOARD

Each Party shall comply with Schedule 14 (Parinership Board). The Service Provider and the
Council acknowledge the importance of having in place a forum for communication whereby any
matiers relating to the Services can be discussed between the Parties, with a view to;

20.1.1  ensuring the successful and efficient operation of the Services and this Agreement;

20.1.2 ensuring compliance with the Best Value Duy;

20.1.3 reviewing the Service Provider's performance in the provision of the Services and in
relation to its other obligations under this Agreement;

20.1.4 considering operational and strategic issues, costs and the development of the Services;
and

20.1.5 avoiding Disputes or setiling them without the need to invoke the Dispute Resolution
Procedura,

RISPUTE RESOLUTION

Any Dispute shall be resolved in accordance with the Dispute Resolution Procedure set out in
Schedule 15 (Dispute Resolution Procedurs).

THIRD PARTY CONTRACTS AND INCOME

The Service Provider may use the Council Assets, Exclusive Assets or Staff Resources for the
purpose of generating Third Party Revenue subject to the following conditions:

22.1.1  any Third Party Revenue is applied in accordance with the Gain Share Mechanism and
the other provisions of the Payment Mechanism;

2212 the Service Provider must always give priority io the delivery of the Services:

22.1.3 the Councils written consent (not to be unreasonably withheld or delayed) shall be
required in relation o any activity which is not an Approved Third Parly Acfivity.

22
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If the Service Provider uses any of the Council Assets or any Staff Resources in breach of Clause
22 1 the Service Provider shall be obliged fo account to the Council for alf Third Pariy Revenue
generated by such use and the Council shall be entitled to deduct such sum from the Payment or
from any other monies owing from the Council to the Service Provider or to recover the same as a
debt from the Service Provider

In the event that the Councll at the request of the Setvice Provider contnbutes by way of
introduction, referrals or references or the implementation of a marketing strategy agreed between
the Parties towards the award of any new Service Provider business the Service Provider will agree
in advance with the Counell a reduction in the Payment or alternatively a benefit (which may Inelude
sharng Third Parly Revenue) for the Counctt which would flow from such introductions, referrals or
references in accordance with the pnnciples set out in this Clause 22

Where the Councll's consent 1s required under Clause 22 (a Third Party Income Conseni) the
Service Provider shall engage with the Council as far as reasonably practicable in advance of
commencing the relevant achivity and shall provide the Councit with written details of the following
{(where applicable and available to the Service Provider):

2241 ihe name, address and desenption of each Third Party concerned,

2242 a list of Councll Assets, Exclusive Assefs or Staff Resources that are required for the
proviston of such other services,

2243 the length of term of any proposed contract,
2244 the value of the proposed contract and breakdown of costs and income,

22.45 the effect of the use of such Council Assets, Exclusive Asseis or Staff Resources on the
Services,

2246 an estimate of required staff ime to be utilised,
2247 detalls of any Council IPR or Data including documents and processes to be utifised,

2248 any necessary amendments to the agreements for occupation of the Couneil Premises
required 0 order to provide the Third Party Services; and

22.4.9 any other information reasonably required by the Council.

Following receipt of a request in accordance with Clause 22 4, the Council shall aching reasonably,
promptly consider the matter and notify the Serviee Provider in wrtting If the Council approves the
request it shall provide wnitten notiee (the "Third Party Income Consent") recording the following:

2251 the detal of any action that the Parties agree that the Council will take in relation 1o the
relevant achvities that the Service Provider wishes to pursue,

2252 any non-financial conditions in refation to the use of the Council Asseis, Exclusive Assets
and/for Staff Resources or action required by the Couneil that the Council {at its discretion)
wishes to impose which, if apphicable, may mclude

(®) any necessary conditions of such use to mitigate the effect on the Services or
on the Councii's abilify o perform its obligations under the Agreement or fo
carry out its statutory duties,

(b) a termination provision to be mcluded in the Third Party contract whereby the
contract terminates If this Agreement terminates;
() suitable exit arrangements on termination of etther the Third Parly contract
and/or this Agreement;
23




226

22,7

22.8

229

22.10

22.11

2212

(d) the agreement of a reduction In the Payment or alternative benefit (including as
fo the application of the Gain Share Mechanism or other provisions of the
Payment Mechanism); and

()] the parameters of the use of Council Assets andfor Staff Resources andfor
Council actions to which the Third Party Income Consent relates.

Iif the Parties are unable fo reach agreement under this Clause 22 nothing in this Agreement will
etther oblige the Council to sign the Third Party [ncome Consent or the Service Provider to agree to
the conditions attached to the Third Party Income Consent and if the Service Provider does not
agree fo the conditions referred to in this Clause 22 or the Third Party Income Consent is not signed

by the Gouncil the Service Provider shall not be entifled to use the Council Asseis or Staif
Resources,

Each of the Parlies agrees that the other Party shall have no liability for any loss suffered in the
event that agreement on the terms of the Third Parly Income Consent cannot be achieved.

On issue of the Third Party Income Consent the Service Provider shall, in using the Council Assets
and/or Staff Resource, use them only for the purposes outfined in the Third Party Income Consent
and in accordance with the in the Third Parly Income Gonsent.

Without prejudice to this Clause 22 the Service Provider shall ensure that at all fimes the provision
of the Services takes priority over any use of the Council Assets, Exclusive Assets andfor Staff
Resources for purposes unconnecied fo the Searvices.

The Service Provider shall have no entitlement fo relief against the Gouncll in any circumstances for

a loss of Third Party Income as a result of the Setvice Provider's obligation to provide the Services
or the prioritisation thereof.

The Council may (acting reasonably) express any Third Pariy Income Conseni to apply
prospectively for any similzr opportunities to generate Third Party Income using Council Assets or
Staff Resources, which may be limited by reference to a period of time andfor iype of Third Party
Income and/or a partieulat Third Pady, in which case the definition of Approved Third Party
Aciivities shall be déemed fo be amended accordingly and the Service Provider will not need to
seel further consent under Clause 22.1 in relation fo activities within the relevant approved
category.

The Service Provider shall include in the Menthly Report, the details listed in Clause 22.4 in relation

fo all activities which involve generation of Third Party Revenue, including {without limitation)
maitters where a Third Parly Income Consent has been given, and all Approved Third Party
Aciivities.

PART 6: CHANGE

23.

23.1

24,

244

242

SERVICE CHANGE

Subject to Clause 24 (Change in Law) any change to the Services ar 1o this Agreement including
the Schedules shall be dealt with in accordance with the Change Contro! Procedure,

CHANGE [N LAW

The Semvice Provider shall take all steps necessary to ensure that the Services are performed in
accordance with e terms of this Agreement following any Change in Law.

Qualifying Change in Law

if & Qualifying Change in Law occurs or is shorily to occur, then either Party may write to the other
fo express an opinion on its likely effects, giving detalls of its opinion of:

24.2.1 any necessary change io the Services;

24
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2422 whether any changes are requied to the terms of this Agreement to deal with the
Qualifying Change in Law,

2423 whether relief from compliance with obligations 1s required, including but hot limited to the
obhgation of the Service Provider to meet the Specification during the 1mplemeniation of
any relevant Qualfying Change in Law,

242.4 any loss of or Increase in revenue that will result from the Qualfying Change in Law;

2425 any Estmated Change in Service Costs that directly result from the Qualifying Change in
Law;

2426 any capital expenditure that 1s required or no longer required as a result of a Qualfying
Change n Law; and

2427 any necessary change to any Gouncil Policies and Standards,

in each case giving in full detail the procedure for implementing the change n the Services.
Responsibility for the costs of implementation (and any resulting vanation to the Payment) shall be
dealt with in accordance with Clauses 24 3 10245

Parfies to Discuss

As soon as praciicabie after receipt of any notice from either Parly under Clause 24 1, the Parties
shall meet to discuss and agree the tssues referred to In Clause 24.1 and any ways 1n which the
Service Provider can mitigate the effect of the Qualifying Change in Law including

2431 providing evidence that the Service Provider has used reasonable endeavours (Including
{where practicable) the use of compeltive quotes) io oblige ihe Sub-Contractors fo
minimise any increase In costs and maxinise any reduction in costs,

2432 demonsirating how any capital expenditure to be incurred or avoided 1s being measured in
a cost effective manner, including showing that when such expenditure 1s Incurred or
would have been ncusred, foreseeable Changes in Law at that ime have been taken into
account by the Service Provider;

24.3.3 gwing evidence as to how the Qualifying Change n Law has affected prices charged by
any simiiar businesses for services similar to the Ssrvices,

2434 demonstraiing that any expenditure that has been avoided, which was anticipated to be
incurred o replace or maintain assets that have been affected by the Qualifying Change In
Law concerned, has been taken into account in the amount which in its opimion has
resulted or1s required under Clauses 24 2 4 and/or 24 2.6.

Change Agreed - Capital Expenditure

If the Parties agree or it is determined under the Dispute Resolution Procedure that the Service
Provider 1s required to incur additional capital expenditure due to a Qualifying Change n Law, then
the Council shall pay the Service Provider an amount equal to such capital expenditure as
demonstrated on an Open Book Accounting basis by reference to the Service Provider's costs and
shall not include any element of profit or margin, on or before the date falling twenty (20) Business
Days afier the capital expenditure has been incurred

Change Agreed — Adjustiment to the Payment

[f the Parltes agree or it 1s determined under the Dispute Resolution Procedure that the Service
Provider 1s entitled to an adjusiment (upward or downward) to the Payment due fo a Qualifying
Change in Law, then the Parties agree that such adjusiment shall be underiaken on an Open Book
Accounting basis by reference to the Servica Provider's costs and shall not include any element of
profit or margin.
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PART 7: PAYMENT

25.

25.1

252

25.3

25.4

255

MONTHLY PAYMENT

Payment

The Council shall pay the Service Provider the Monthly Payment in respect of each Payment
Period, calculated in accordance with Schedule 9 (Payment Mechanism).

Report and Invoice

Within ten (10) Business Days of the end of each Payment Period or as otherwise required by this
Agreement the Service Provider shali submit to the Coungil:

25621 areport in accordance with Schedule 9 {Payment Mechanism) detailing the amount which
the Service Provider believes it is entitied fo be paid by the Council for that Payment
Perlod and the amount (if any) which the Service Provider believes the Councll is entitled
to deduct from the Monthly Payment in respect of that Payment Period; and

25.2.2 an invoice for the amount shown by the report as being payable by the Council fo the
Service Provider and for any VAT payable by the Council in respect of that amount.

Payment

25.3.1 Subject to Clause 25.4, the Council shall pay the amount stated in any invoice submitied
under Clause 25.2.2 within twenty (20) Business Days of its submission,

25.3.2 Where a report shows a net amount owed by the Service Provider to the Council, the

Service Provider shall pay that amount to the Council within twenty (20) Business Days of
the report or, at the option of the Gouncil, may carry forward that amount to the next report

and associated invoice in reduction of amounts which would otherwise have been owed by.

the Council to the Service Provider.

Dispuied Amounis

25.4.1

254.2

25.4.3

If the Council disputes the Service Providers enfitlement to any part of the amount
claimed by the Service Frovider pursuant to Clause 25.2 in respect of any Payment Period
the foliowing provisions of this Clause 25 shall apply.

The Council shall notify the Service Provider in writing within fifieen (15) Business Days of.

receipt by the Council of the relevant invoice and supporting report of that part of the
amount (insofar as at the time of such notice the Council is reasonably able to quaniify it)
which the Council disputes (a2 "Disputed Amount") and submit to the Service Provider
such supporting evidence as the Council may have.

The Council may withhold payment of any Disputed Amount pending agreement or
determination of the Service Pravider's enfitlement in relation to the Disputed Amount.

Response to Council Notice

25.5.1

Within ten (10) Business Days following receipt by the Service Provider of any notice
served by the Council pursuant fo Clause 25.4, the Service Provider shall respond by
netifying the Council as to whether or not it agrees with the statomenis made in that
notice. If the Service Provider indicates that it does agree, or if the Service Provider fails to
make stich a response within that fime limi, the Couneil shall be enfitled:

(8) to retain on a permanent basis any amounts withheld pursuant to Clause 25.4;
and '
(b) 1o reclaim from the Service Provider the amount of any over-payment which

may have been made to the Service Provider together with interest on any such

28
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amount at the Prescnbed Rate calculaied on a daily basis and compounded
guarterly from the date on which the over-payment was made until that ameunt
has been pad i1 full and whether before or after determination.

Dispute

If the Service Provider responds (pursuant to Clause 25.5) that it does not agree with all or any of

the statements made 1n any notice served by the Council pursuant to Clause 25 4, the matter or

matiers in queshon shall be resolved in accordance with the Dispute Resolution Procedure

Petermination of Dispuie

If the determmation of any Dispute conducted pursuant to clause 25.5 shows that:

2571 the Counall has withheld any amount which the Service Provider was enhtled to be paid,
or

26.7.2 the Service Providet has claimed under clause 25 2 any amount which 1t was not entitled
to be paid,

the Council shall either pay such amount to the Service Pravider or the Service Provider shall
repay such amount to the Council with interest as the case may be on that amount at the
Prescribed Rate calculated on a daily basis and compounded quarterly from the date on which
payment should have been made (in the case of failure fo pay by the CGouncll) or from the date on
which over payment was made (in the case of excessive claims by the Service Provider) untdl all
relevant montes have been paid in {ull and whether before ar after determmnation.

Indexation

25.8.1 The Payment shall be indexed in accordance with the provisions of Schedule 9 {Payment
flechanism).

2582 Inthe event of a Dispuie regarding the adjustments o be made in aceordance with Clause
25 8, or as Io the proper adjusiment to be made pursuant to Clause 25.8 1, such Dispute
shall be resolved in accordance with the Dispute Resolutton Procedure.

The Service Provider shall make payments to its Sub-Contractars and suppliers on the basis of a

payment imeiable which 15 similar io the timetable reflected for payment by the Council io the

Service Provider under this Clause 25

FINANCIAL ADJUSTMENTS

In calculating the amount of any Moenthly Payment the Council shall be entitled to.

2611 meake Performance Deductions in accordance with the Payment Mechamsm,

2612 make adjustments {o the amount claimed in accordance with Clause 15 {Emergericies),

261.3 make adusiments to the amount claimed for any Change as may anse from the
application of the Change Control Procedure,

2614 make any anthmetcal or mathematcal corrections to any errars in the amount claimed
that 1t considers necessary,

2615 set-off any amounts due under Clause 27 (Set-Off); and

2616 deduct or withhold any other amounts which may be properly deducted or withheld under
this Agreement, ineluding the Payment Mechamsm

If the occurrence of any Relevant Event necessitates an adjustment of the Financial Model due to
an adjustment to the Payment provided for under #his Agreement, the Service Providet shall adjust
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28,3

| 28.4

26,5

28.6

27.

271

27.2

28.

28.1

29,

29.1

the Financial Model, in consultation with the Council, to reflect the cumulative impact of any prior
Relevant Event on the version of the Financial Model applicable immediately prior to the relevant
adjustment and 1o reflect the impact of the Relevant Event in respect of which such adjustment is
being undertaken.

Replacement of Financial Model

Any Financial Mode] produced following adjustments in accordance with this Clause 26 shall
become the Financial Model for the purposes of this Agreement until its further amendment in
accordance with this Agreement.

Amendmentis to Logic andfor Formulae

Where it is necessary to amend the logic or formutae incotporated in the Financial Model to permit
adjustments fo be made, this shall be done to the extent necessary and in accordance with
genetally accepted accounting principles so that the Financial Model is fit for purpose.

Errors in the Financial Model

26.56.1 The Financlal Model shall be the sole respongibility of the Service Provider and the
Service Provider shall be liable for any errors or omissions therein.

26.5.2 For the avoidance of doubt the Service Provider shall not be entitled o claim any
adjustment fo the Payment or otherwise arising from any such errors or omissions.

Copies of the Revised Financial Model

Fallowing any change to the Financial Model undsr the provisions of this Clause 26, the Service
Provider shall prompily deliver a copy of the revised Financial Model to the Council in the same

form as is established at the Agreement Date or in such other form as may be agreed between the
Parties.
{

SET OFF

The Service Provider may not retain or set off any amount owed by the Council under this
Agreement against any amount owed by the Service Provider o the Council under this Agreement.
The Councit may retain or set ofi any amount owed fo it by the Service Providsr which has fallen

due and payable under this Agreement against any amount owed by the Council to the Service
Provider.

If the payment or deduction of any amocunt referred to in Clause 27.1 is disputed then any
undisputed element of that amount shall b paid and the disputed element shall be resoclved in
accordance with the Dispute Resolution Procedure.

INTEREST ON LATE PAYMENT

Save where otherwise specifically provided, where any payment or sum of money due from the
Service Provider io the Council or from the Council fo the Service Provider under any provision of
this Agreement is not paid on or before the due date, it shall bear interest thereon at the Prescribed
Rate calculated on a dally basis and compounded quarterly from the due date (whether hefore or
after any judgment) until actual payment and it is agreed between the Parties that the Prescribed
Rate and the provisions of this Agreement relating to the payment of compensation on termination
of this Agreement following the occurrence of an Council Default provide the Service Provider with a
substantial remedy pursuant to Sections B8 and 9 of the Late Payment of Commercial Debts
(Interest) Act 1998.

VAT

All amounts due under this Agreement are exclusive of VAT.
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301

30.2

30.3
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I any supply made or referred fo in this Agreement 1s or becomes chargeable to VAT then the
person recelving the supply (*the Reciprent’) shall in addition pay the person making the supply
(“the Supplier’) the amouni of that VAT against receipt by the Recipient from the Supplier of a
proper VAT involce In respect of that supply.

Where under this Agreement any amounit 1s calculated by reference fo any sum which has or may
be incurred by any person the amount shall iInclude any VAT m respect of that amount only fo the
extent that such VAT is not recoverable as input tax by that person (or a member of the same VAT
group) whether by set off or repayment

Where the Council 1s the recipient of any supplies under Clause 29 2, payment of any VAT thereon
will be subject to the Service Provider demonstrating fo the Council's reasonable satisfaction that
such supplies are chargeable to VAT and upon condition that the Service Provider shall {acting
reasonably and in good faith) discuss and take such steps as agreed with the Council to mitigate
the impact of the recovery of such VAT on the Council's parhial exemption position provided that
compliance with this Clause 29.4 will be at no additional cost to the Service Provider.

The Service Provider shall provide the Counell with any information reascnably requested by the
Council in relation to the amount of VAT chargeable in accordance with this Agreement and payable
by the Council to the Service Provider

PART 8: RECORDS AND AUDIT

COMPLIANCE WITH SECURITY AND PROBITY

The Service Provider shall at all tmes ensure that all Personnel comply with the provisions of this
Clause 30 (Compliance with Security and Probiy)

At all tmes the Service Provider shail provide all reasonable assistance and co-operation with any
inveshgation relating to secunty and/or probity including the preveniion andfor detection of fraud
which Is carried out by or on behalf of the Council or any Third Parly (who (where reasonably
practicable) will be required to enter into suitable confidentiality undertakings) authonsed to carry
out any such nvestigaiions and:

3021 shall notify the Council immediately upon becoming aware or identifying irregulanties
including the possibility of fraud and/or corruption or breaches of secunty m relation to the
Services, together with details of the actions It shall undertake to prevent wregularnties,
fraudulent or corrupt achivity or breaches oceurring agaimn n relation fo the Services. The
Couneil may in such circumstances determine the extent (f any) fo which it needs o
become Involved tn such investigations, including diseiplinary interviews, to protect its own
interests and the Service Provider shall provide fo the Couneil all reasonable assistance in
respect of any investigation where the Council does so become mvolved;

3022 shall make any Personnel identified by the Council available to be interviewed for the
purposes of any tnvestigation, and

302.3 subject to any applicable legal restriction on disclosure, provide immediate access to all
information, documents, records of any form or nature or other material of any kind which
may be reasonably required for the purposes of any mnvestigation including origmal
documents and access to its |T systems and other electronic data including e-mail
accounts, The Gouncil or any authorised Third Party shall have the night to retain andfor
make copies of any such matenal for use 1n connection with any invesfigation and shall
provide the Service Provider with a copy of any maferal retained.

Compliance with Relevant Policies and Procedures
The Service Provider shall and shall procure that its Sub-Contractors shall:

30371 comply with all applicable laws, statutes, regulations and codes relating to ant-bribery and
ant-corruption ("Relevant Requirements®), including but not Iimited to*
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30.4

31.

31.1

31.2

30.4.2

30.3.3

30.3.4

30.3.5

30.3.6

30.3.7

(&) the Bribery Act 2010; and
(f2)] the Public Sector Internal Audit Standards 2012;

riot engage in any activity, practice or conduct which would constitute an offence under

sections 1, 2 or 6 of the Bribery Act 2010 if such activity, practice or conduct had been
carried out in the UK;

comply with the Council's Counter Fraud Policy Siatement annexed to this Agreement at
Schedule 23 (Council Policies and Standards) and in each case as the Council or the
refevant government body may update them from time to time and notify to the Service
Pravider in writing ("Relevant Policies");

not do, or omit {o do, any act that will cause or lead the Council to be in breach of any of
the Relevant Requiremenis or Relevant Policies;

promplly report to the Council any request or demand for any undue financial or other
advantage of any kind received by the Service Provider in connection with the
performance of this Agreement;

have and shall maintain in place throughout the term of this Gontract its own policies and
procedures, including but not limited to adequate procedures under ihe Bribery Act 2010
and the Whistleblowing Policy, to ensure compliance with the Belevant Requirements, the
Relevant Policies and Clause 30.3.2, and wiil enforce them where appropriate; and

within one (1) month of the Agreement Date, and annually thereafter, certify to the Coungil
in writing signed by an officer of the Service Provider compliance with this Clause 30.3 by
the Service Provider and all of its Sub-Contractors. The Service Provider shall provide
such supporiing evidence of compliance as the Council may reasonably request.

The Service Provider shall indemnify the Council against any losses, liabilities, damages, costs
(ineluding but not limited fo legal fees) and expenses incurred, or awarded against, the Council as a
result of any breach of Clause 30.3 by the Ssrvice Provider or iis Sub-Contractors or any breach of
provisions equivalent to Clause 30.3 in any Sub-Coniract by any Sub-Coniractor.

ENQUIRIES, INVESTIGATIONS AND INSPECTIONS

Information and Assistance

3114

Subject to any obligation in respect of confidentiality, the DPA and Commercially Sensitive
[nformation, the Pariles shall use all reasonable endeavours to provide and share
information and data reasonably required by the other:

(a) to enable if to perform its obligations under this Agreement; and/or
(b) {in the case of the Service Provider) which is reasonably necessary to enable

the Couneil to perform its statufory obligations insofar as such provision forms
part of the Services.

Enquiries, Investigations and Inspections

31.2.1

The Service Provider shail at all times during the Service Petiod and for a period of ane
(1) year afterwards provide all reasonable co-operation and assistance with any enquiry,
investigation or inspection (whether routine or specific) which in any way concerns, affects
or relates to the Services, or any sum claimed or charged in relafion to this Agreement or
to any other coniract of the Council. Such enquiry, investigation or inspection may
include:

{a) routine inspections by the Council or its nominated represeniafive for the
purpose of nofing the Service Provider's performance of its obligations;
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(b)

the Council's executive and the Council's Overview and Scrutiny Committes
and sub-commuitees undertaking their respectve functions,

an mvestigation by the Counci info a complaint about the acts or omissions of
the Service Provider, its employees or agenis made under the Equaliies
Legislation,

the Council's auditers (whether intemnal or external); and/or

the Local Commissioner or other ombudsman

31.2.2  Such co-operation shall include (but not be limited to) the following

()

(b

(©

(d)

()

()

providing access to or coples of such files, documents, letiers, emails, notes,
minutes, records, accounts or any other nformaton (whether held or stored
electronically, (in hard copy format or otherwise) which relate to the subect or
service under mvestigation;

providing aecess to the premises, vehicles, planf, equipment (including IT
hardware and sofiware) or other assets used by the Service Provider in the
performance of this Agreement,

providing access to the Service Provider's siaff (of whatever seniority) involved
in this Agreement (including managerial or supervisory staff) or who may be the
subject of, or be named 1n, any enhquiry or mvestigation by the audiiors or the
Local Commussioner (including providing suitable faciities for interviewing such
staff);

matntaining the confidentizlity of the enguiry or iInvestigation when requested to
do so; ‘ :

making sueh explanations (whether written or oral) as may be necessary for the
enquiry or mvestigaion ic be satsfied thai the ferms and conditions of this
Agreement, the Council's standing orders and financial regulations and
statutory provisions relating to this Agreement are being complhed with,

at all smes and without noiice allow access to the Local Commissianer,
Relevant Authorty or io any invesfigating officer appointed by the Local
Commissioner or Relevant Authonty, tn connecfion with any complaint,
mvestigation or inspechon relating to this Agreement or the Services  Thus shall
extend to the Service Provider's Premises, and to all documentation and
information relating to this Agreement fo which the Service Provider has access,
and to the Service Provider's agents, employees and Sub-Contractors

3123 The Service Provider shall, if requested by the Council, co-operate with the Counci, at #ts
own expense, I connection with any legal proceedings, arbitraiion, court proceedings or
Lacal Commussioner enquines m which the Council may become mvolved, arsing from
breaches of the Council's duties under the Equaliies Legislation due fo the alleged acts or
omissiens of the Service Provider, iis employees, Sub-Coniractors or agents

31.24 The Bervice Provider shall ensure that the terms of any sub-contract with a Service
Provider Sub-Contractor include identical provisions to this Clause 31 and shall indemnify
the Council against any losses, damages or claims it suffers in consequence of a failure fo
ensure the incluston of such entical liems.

Without prejudice o the specific requirements noted in this Clause 18, the Service Providet shall
fully co-operate with any of the Council's statutory officers whilst such statutory officers are
exercising and performing their statutory powers and duties For the purposes of this Clause 31.3
"fully co-operate" shall include the matters set out in Clauses 31 2 2(a) to 31 2 2(f) inclusive.
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3.4

a1.6

31.6

31.7

3z2.

321

32.2

Local Commissioner

Where the Local Commissioner conducts an investigation into a complaint out of or in connection
with the provision of the Services or any part of them, the Service Provider shall:

31.5.1 provide any information requested by the Local Commissioner or by the Gouncil within the
timescale allotted;

31.5.2 attend any meetings with the Local Commissioner and/or the Gouncil as required for the
purposes of the Investigation;

31.5.3 promptly allow access to and investigation of any relevant documents and data and if
requested provide copies;

31.5.4 permit the Local Commissioner and/for the Council to Interview any members of its staff in
connection with the investigation; .

31.5.5 arrange for relevant members of its staff to appear as witnesses in any ensuing legal
proceedings or internal proceedings of the Council;

31.5.6 co-operate fully and promptly in every way required by the Local Commissioner during the
course of the investigation; end

31.5.7 atihe request of the Council, issue a suitable apology to the complainant.
The Pariies agree that the Council shall take action in response:;

31.8.1 1o reporis of the Local Commissioner in respect of the Services which conclude that
injustice has been caused to a person aggrieved in consequence of maladministration,
such action o be commensurate with the findings of such reperis; and/or

31.8.2 i, following any such report, the Local Commissioner makes any recommendations the
Couneil shall be entitled fo comply with such recornmendations (including the payment of
compensation).

The Setvice Provider shall be fiable for and shall fully and promptly indemnify the Council if, arising
directly out of or as a result of any act or omission by ihe Service Provider or any failure by the
8ervice Provider to provide the Services in accordance with this Contract, the Council incurs or
suffers any costs, expenses, payments of compensation or Losses (including legal costs and the
cosis of investigating the claim) in connection with the compliance with, or the implementation of
any actions in response 1o & report of or recommendations by the Lacal Commissioner pursuant to
this Clause 31 save where such act or omission by the Service Provider or faiiure to provide the
Services is as a direct result of the Service Provider undertaking the express instructions of the
Couneil,

SERVICE PROVIDER BECORDS AND AUDIT
Service Provider Records

Any obligation in this Agreement requiring the Sejvice Provider fo produce, retain, maintain or
provide any records or information of any kind shall be interpreted as requiring such records or
information o be broken down by reference to the individual Service Elemenis (so far as
reasonably practicable).

Books of Account

The Service Provider shall keep (and where appropriate procure that the Sub-Contractors shall
keep} books of account in accordance with best accountancy practice with respect to this
Agreemant showing in detall:

32.21 administrative overheads;

-
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3222 payments made to any Service Provider Related Pariy and any Sub-Contractors;
3223 capital and revenue expenditure,

d2.24  any balances in any account or fund held for the purpose of setvicing any debis relating to
ihis Agreement or the Services,

3225 such other items as the Councll may reasonably reguire to conduct cost audis for
verdication of cost expendrture or estimated expendiiure under this Agreernent; and

3226 Information demonstrating the Service Provider's performance of its obligations under this
Agreement,

and the Service Provider shall have (and procure that Key Sub-Coniractors shall have) the records
and books of account evidencing the items tn Clauses 32 2 1 to 32 2 6 available for nspection by
the Council (and any Expert, representative or auditor of the Counctl) upon reasonable notice, and
shall present a written report of these fo the Councit as and when requested. The Service Provider
shall provide to the Council transparency of all Sub-Contracior costs  The Service Provider will
break down such charges to the charging units under the applicable Sub-Contract.

Maintenance of Records
The Service Provider shall maimntam or procure that the following are mamntained

3231 a full record of all incidents relating to health, safety and secunty which eccur duning the
term of this Agreement,

3232 full records of all mantenance procedures camed out during the Service Penod,

3233 a writen record of all periormance monitortng catned out under or in relation to this
Agreement; and

3234 reporis and management information n relation to the performance and management of
the Services in accordance with the requirements 1n Schedule 2 {Speaification), ncluding
data required by the Councit for reporing to any Relevani Authority on Natonal
Performance Indicators,

and the Service Provider shall have the items referred to mn Clauses 32.31 to 3234 above
available for inspection by the Couneil upon reasonable notice, and shall present a report of them
to the Council as and when requssted.

Reporls and Accounts

The Service Provider shall permit records referred to in this Clause 32 to be examined and copied
from time to tme by the Council's auditor and inspectots and ther representatives and other
representatives of the Council

The Service Provider shall

3251 provide the Council's internal auditors with direct access to all parts of the General Ledger
and any feeder systems operated by the Service Provider at all times,

32.5.2 account to the Council’s internal auditors for any cash or property belonging to the Couneil
or 1o itz service users under the Service Provider's control when called o do so and as
soen as reasonzbly practicable,

3253 provide an explanation to the Council's mtemal or external auditors for any accounting

entry made by it In the General Ledger and any feeder systems operated by the Service
Provider when called o do so and &s soon as reasonably prachicable, and

a3




32.8

32.7

32.8

32.9

3254 otherwise provide such records, information and access fo compuier systems fo the
Council's internal and external auditors as shall be necessary to enable them to undertake
audits of the Council's services and an audit of the Council's accounts all in accordance
with all legal and accounting requirements and accounting best practice.

Retention

The records referred-to in this Clause 32 shall be retained for a period of at least seven (7) years
after the Service Provider's obligations under this Agreement have come to an end,

Information on Termination or Expiry

Upon termination or expiry of this Agreement, and in the event that the Council wishes to enter into
another contract for the pravision of the Services the Service Provider shall (and shall ensure that
the Bub-Coniractors will) comply with all reasonable requests of the Council to provide information
relating to the Service Provider's costs of providing the Services.

Confidentiality of Informafion

32.8.1

32.8.2

Audit

32.8.1

All information referred to in this Clause 32 is subject io the obligations set out in
Clause 68 (/nformation and Confidentiality} and clause 67 {Freedom of information).

For the purposes of the examination and ceriification of the Council's accounts and/or any
examination of the economy, efficiency and effectiveness with which the Coungil has used
its resources, the District Auditor, internal or external auditor may examine such
documents premises, systems and staff as he may reasonably require which are owned,
held or otherwise within the control or employ of the Service Provider or Sub-Contractors
(who shall procure that any person acting on its behaif who has such decuments and/or
other information shall also provide access) and may require the Service Provider to
produce such oral or written explanation as he considers necessary.

The Council may (\n;ithout prejudice fo its other rights under this Agreement), not more
than twice in any Agreement Year, conduct routine audits for the following purpeses:

{=) to verify the accuracy of each Monthly Payment (and proposed or aciual
variations to the Payment in accardance with this Agreement) and/or the costs
of all suppliers (including Sub-Contractors) of the Services;

()] to review the integtrity, confidentiality and security of the Councii Data;
{c) io review the Service Provider's compliance with the Data Profection

Legislation, the FOIA in accordance with Clauses 66 (Data Protection) and 67
(Freedorn of Information) and any other Legislation applicable to the Services;

{d) to review the Seivice Provider's compliance with its obligations under Clauses 7
(Provision of Services) and 34 (Performance Monitoring):

{e) to review any records created during the design and development of the
Services ; .

® to review any books of account kept by the Service Provider in connection with
the provision of the Services;

o)} to carry out the audit and certification of the Council's accounts;

() to carry out an examination pursuant to the 1989 Act of the economy, efficiency

and effectiveness with which the Council has used its resources;
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32.9.2

3293

32.9.4

3285

3286

)] to venfy the accuracy and completeness of any management nformation
delivered or required by this Agreement,

)] fo inspect any Council's assets, including the Council's IPAs, equipment,
facilites and mantenance and Assets, for the purposes of ensuring that the
Councll's assets and Assets are secure and that the Rofling Inventory or any
other reqgister of assets 1s up to date,

(i to ensure that the Service Provider 15 complying with the Council Policies and
Standards and any British ar equivalent European standards, and

U] any other audit that may be required by any Relevant Authonty.

The Councl shall use Iis reasonable endeavours fo ensure that the conduct of each audit
does not unreascnably disrupt the Service Prowder or, delay the proviston of the Services

Subject to the Council's obligations of confidentiality, the Service Prowider shall on
demand provide the Council {and/or its agents or representatives) with all reasonable co-
operation and assistance 1n relation to each audt, including

{a) all information requested by the Council within the permitted scope of ths audit;

()] reasonable access o any Service Provider's Premises controlled by the Service
Provider and to any equipment used (whether exclusively or non-exclusively) n
the performance of the Services,

()] access fo the Service Provider's sysiems; and
{d) access to Personnel

The Council shall endeavour to (but 1s not obliged fo} provide at least fifteen (15) Business
Days’ notice of its intention o conduct an audit

The Parites agree that they shall bear their own respective costs and expenses mcurred in
respect of compliance with their obligations under this clause, unless the audit identifies a
matenal breach by the Service Providet in which case the Service Provider shali
reimburse the Councll for all the Council's reasonzable costs incutred in the course of the
audit

If an audrt identifies that

@ the Service Provider has failed to perform its obligaitons under this Agreement
In any matenial mannetr, the Parhies shall agree and implement a remedial plan
I the Service Provider's failure relates to a failure io provide any infarmation to
the Council shout the Payment, proposed Payment or the Service Provider's
costs, then the remedial plan shall include a requirement for the provision of all
such information,

(b) the Council has made any overpayment, the Service Provider shall pay to the
Council the amount overpaid within iwenty (20) Business Days. The Council
may deduct the relevant amount from any Monihly Payment If the Service
Provider fails to make this payment, and

(¢ the Council has falled io pay any amount, the Council shall pay to the Service
Provider the amount of the under-payment less the cost of audit incurred by the
Couneil 1f this was due to a breach by the Service Provider i relation to
Involcing within twenty (20} Business Days
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33.1

33.2

33.3

334

3.6

3.6

33.7

OPEN BOOK ACCOUNTING

The Service Provider will keep books and records of the provision of the Services (including in
relation to design, implementation, fransifion, maintenance, management, operation and finance) in
accordance with sound and prudent financial management and the principles of Open Book
Accounting (including making available to the Council all invoices received from Sub-Gentractors).

Without prejudice to any other provision of this Agreement the Service Provider shall, at the request
of the Council, provide to the Council a Certificate of Costs within fifteen (15) Business Days of such
request provided that the Council may not request a Certificate for Costs more than once in any
Agreement Year. The Cerlificate of Costs shall be prepared in accordance with generally accepted
accounting principles and Good Indusiry Practice. The Service Provider shall afrange for the
Certificate of Gosts to be audited as soon as practicable after submission to the Council and a copy

. of the audited version of the Certificate of Costs shall be provided to the Council,

The Ceriificate of Costs shall set out the Service Provider's actual costs, expenses and profits in
providing the-Services over the preceding Agreement Year including the following details:

33.3.1  actual Capital Expenditure, including capital replacement costs;

33.3.2 actual operating expenditure relating to the provision of the Services with an analysis
showing the costs of staff consumables sub-contracted and bought in services;

33.3.3 all interest expenses and other third parly financing costs incurred in relation to the
Services;

33.3.4 details of the overhead recoveries that have been made in relation to the Services;

33.3.5 the profit which the Service Provider and any Key Sub-Contractors achieved in the
provision of the Services including any profit element forming any part of the overhead
recoveries disclosed by reason of Clause 33.3.4 above or any part of sub-coniracted or
bought in services from Key Sub-Caontractors or Affiliates; and

33.3.6 details of any efficiency savings or economies of seale derived from any Pariner Authority
Services.

Fallowing receipt of the Certificate of Costs the Service Provider shall provide to the Couneil such
additional information as it may reasonably request so that the Councl! can verify the accuracy of
the Certificate of Costs, The Council shall have the right fo appoint an independent Third Party
auditor ("Auditor”) not being a direct competitor of the Service Provider on confidentiality terms
substantially the same as those set out in Clause 68 {Information and Confidentiafity) to verify the
Cetrtificate of Costs.

‘The Auditor shall be paid for by the Council unless the Ceriificate of Costs prepared by the Service
Pravider is found to be manifestly inaccurate, incomplete or misleading in which case the Service
Provider shall to solely responsible for paying the Auditor's costs,

The Service Provider shall allow the Auditer and its authotised agents the right of reasonable
access to (and, the right to take copies of) the books of account and other source data in whichever
form held of the information identified in any Financial Model or such other information as may be
necessary or reasonably desirable for the purpose of verifying the Certificate of Costs or for the
purpese of monitoring and calculating the Service Provider's profit margins and applying the
provisions of the Payment Mechanism.

The Ceriificate of Costs may be used by the Council for verification of cost expenditure or estimated
expenditure in parficular but without limitation for the purpose of calculating the effect of a Change

or Qualifying Change in Law or compensation payable on termination of this Agreement.
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PART 9: PERFORMANCE MONITORING

34 PERFORMANCE MONITORING

341 Service Provider Monitoring

The Service Provider shall momtor its performance in the delivery of the Services, provide a
Monthly Report, an Annual Report and an Annual Programme and comply with its other
cbligations, in each case in accordance with Schedule 11 (Performance Monitoring)

342  Council Monitoring

34241

3422

3423

The Service Provider shall procure that the Councll or any representative or adviser of the
Council shall have at all reasonable times and on reasonable notice, the night to enter any
premises used by the Service Provider or the Sub-Contractors in the prowvision of the
Senvices:

(a) In order 1o ensure that the Services are being provided In accordance with this
Agreement, and

(b) to ensure that the Service Provider Is eomplying with the provisions of the
Principles of Good Employment Practice

The Gouncil shall be entified to notify the Service Provider of the outcome of the
performance monitoring exercise, and the Service Provider shall have due regard to the
Council's comments m relation to the future provision of the Services.

Without prejudice to the Council's nghts under Clause 46.1 (Termination for Service
Provider Defauif) and any other express rights under this Agreement, where the Service
Provider has been found to be fraudulent, have submitted erronecus reporis or fraudulent
claims for payment or the Council reasonably believes such reports to be misleading the
Council may, by notice o the Service Provider, increase the level of its monitoring of the
Service Provider, or {(at the Council's option), of the Service Provider's monitoring of Iis
own performance of iis obligations under this Agreement in respect of the relevant Setvice
or Services the subject of such fraudulent, erroneous or misleading reporting untl such
time as the Service Provider shall have demonsirated 1o the reasonable satisfaction of the
Council that it will perform (and 1s capable of performing} its obligations under this
Agreement, in which case, the following provisions shall apply

(a) any such notice to the Service Provider shall specify In reasonable detal the
addrional measures to be iaken by the Council or by the Service Provider (as
the case may be) In monitorning the performance of the Service Provider,

{b) if the Service Prowvider (acting reasonably) ohjects to any of the speerfied
measures on the grounds that they are excessive 1t shall notify the Council in
writing within two (2) Business Days of the receipt of the notice of the measures
objected to (and of any changes necessary in order to prevent prejudice to the
Service Provider's performance of its obligations under this Agreement),

(a)} the measures to be taken by the Council and the Service Provider (as the case
may be) shall be agreed between the Parties or, in the absence of agreement
withint five (5) Business Days of the Council's receipt of the Service Provider's
objection, determined pursuant to the Dispute Resolution Procedure, and

(d) the Service Provider shall bear Its own costs and mdemnify and keep the
Council indemnified at all imes from and aganst all costs and expenses
ineurred by or on behalf of the Council In relation o such tncreased level of
monitonng
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34.3

35.

35.1

35.2

35.3

354

Service Provider Responsible

The Service Provider acknowledges and agrees that, notwithstanding any provision of this
Agreement which contemplaies that the Council will or may from time to fime:

34.3.1  monitor or inspect any performance of the Services;
3432 check compliance by the Service Provider with its obligations;

3433 confirm or indicate approval of or non-objection to proposals made by the Service
Provider; or

34,34 request that the Service Provider makes a Change to the Services

it will always be fully the responsibility of the Service Provider, and not the responsibility of the
Council, to ensure that the Services are performed in all respects in accordance with the Service
Provider's obligations under this Agreement ahd no such action by or on behalf of the Council will
in any way limit or affect such obligations.

CUSTOMER COMPLAINTS

The Service Provider shall mainfain an up to date, comprehensive and detailed written record of all
Customer Complaints it receives regarding the provision of the Services (or any other aspect of the
Service Providet's performance of this Agreement) which shall be made available to the Council by
the Service Provider for inspection upon request as soon as practicable and in any event within five
(5) Business Days of such request by the Council. The Service Provider shall alse record all
Customer Complaints and related communication on the CRM System, in accordance with the

Specification, Such records shall contain all relevant details of the Custommer Complaint including
the following:

35.1.1  the person to whom the Cusiomer Complaint was made and the name of the job iitle of
that person;

35.1.2 the name and address (if known) of the person making the Custorner Complaint and the
capacity in which that person made the Customer Complaint;

35.1.3 the nature and extent of the default alleged in the Customer Complaint including the
details of personal injury suffered or property lost, damaged or ctherwise affected:

35.14 the date and time of the Customer Complaint; and

35.1.5  any action taken io investigate and/or remedy the Customer Gompiaint and the timescale _

in which it was done and if no action was taken the reason why,

If in providing the Services, the Service Provider receives any Customer Complaints in relation to
the Services, the Council and/or the pravision by the Council of any services (whether or not they
are services provided by the Service Provider under this Agreement), the Service Provider shall
notify the Council in writing immediately and provide the details of the Customer Complaint within
twa (2) Business Days of becoming aware of it. The Council shall have the right to investigate all
Customer Complainis and take such steps, or require the taking of such steps by the Service
Pravider, as the Council shall reasonably deem necessary. The Service Provider shall promptly
pravide suich documentation, information and assistance (including access to Personnel) as the
Council may reasonably require in order to enable the Council to investigate and respond to the
Customer Complaint.

The Service Provider shall ensure that its customer complaints procedure is consistent with the
Council's Customer Gomplaints Pracedure.

It the Council receives any Cusitomer Complaints made against the Service Provider, the Council
shafl provide details to the Service Provider (including any instructions in relation to the sieps the
Service Provider should fake to resolve the complaint) and the Service Provider shall investigate the
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37 1

complamt in accordance with the Councl's Customer Complaints Procedure, and provide the
Council with all details as required by this Clause 35 Including details of the action the Setvice
Provider has/is falung fo investigate the Customer Complaint or to ofherwise satisfy the complainant
(provided that the Council may elect, at its discretion, to take responsibility for the handiing of a
camplaing),

IMMEDIATE ACTION PROCEDURE
Where due o any breach by the Ssrvice Provider of its obligations in this Agreement

3611 ihe Service Provider's performance falls below the Minimum Acceptance Level in relation
to any Performance Indicator, or

3612 the Councll's representative reasonably beleves-

(2 such breach places the Council in breach of any of its regulatory or statutory
obligations; or

(2)] that for reputational or health and safely related reasons such breach requires
immediate correclive action,

the Council Hepresentative (or any appomiee of the Council Representative) shall be entifled to
mstruct the Service Provider to take appropriate remedial achon immediately I the Councll
Representafive gives an nstruction orally then such instruction shall be immediately effective and
will be followed by an instrucfion 1n writing given to the Service Provider Representative within
twenty four (24) hours of the oral instruction. The Service Provider shall, following recelpt of such
oral or written instruction, immediately comply with the instruction within the tme specified 1n such
instruction

Subject to Clause 36,3, no adjustment to the Payment shall be made In respect of any action taken
by the Serviee Provider following a Council instruction pursuant to this clause and the Service
Prowvider's actions under this Clause 36 shall be carmed out enfirely at the Service Provider's own
cost and expense.

If 1t 1s later determuined (following referral to the Dispute Resolution Procedure) that the Council had
no grounds for its decision o 1ssue an insiruciion under Clause 36 1, the Council shall reimbtrse
the Service Frovider for ifs reasonably incuired costs in complying with such instruction

CORRECTIVE ACTION PROCEDURE
In the event that there has been, or1s reasonahly bikely to be, in the Service Penod
3711 aMatenal Pl Failure, andfor

3712 the Service Provider commits & maternal default which has a significant adverse affect on
the provision of all or a significant part of a Service Element that 1s capable of remedy (and
for these purposes a matenal default may be a single matena! default or a number of
defaults or repeated defaults (whether of the same or different oblhgations and regardless
of whether such defaults are remedied) which taken together constitute a material default),

(each a "Notifiable Defauli"), the Service Pravider shall notify the Council of the Notifiable Default
as soon as practicable but in any event within three (3) Business Days of becoming aware of the
Notfiable Default, detailling the actual or anticipated effect of the Notfiable Default and, uniess the
Notifiable Default also constiutes a Corrective Action Plan Failure or other Service Prowvider
Ternnmation Event, the Council may not termmate this Agreement in whole or n part on the
grounds of the Notifiable Default without first following the Corractive Action Procedture.
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Notification

37.2

If:

37.21 ihe Service Provider-notifies the Council pursuant to Clause 37.1 that a Notifiable Defauit
has occurred; or

37.22 the Council notifies the Service Provider that it considers that a Notifiable Default has
occurred (sefting out sufficient detail so that it is reasonably clear what the Service
Provider has o rectify),

then, unless the Notifiable Default also constitutes a Service Provider Termination Event and the
Council serves a Termination Natice, the Service Provider shall comply with the Corrective Action
Procedure in Clauses 37.3 to 37.8 shall apply.

Corrective Action Procedurs

37.3

37.4

37.5

376

7.7

37.8

The Service Provider shall submit a draft Correclive Action Plan to the Council for it to review as

soon as possible and in any event within ten (10) Business Days (or such other period as may be

agreed by the Coungil) after the original nofification pursuant to Clause 37.2. The Sefvice Providar

shall submit a draft Corrective Action Plan even if the Service Provider disputes that a Notifiable

Default has occurred.

The draft Corrective Action Plan shall set out:

374.1  full details of the Notifiable Default that has occurred, including a root cause analysis;

37.4.2 the actual or anticipated effect of the Notifiable Default; and

37.4.3 1ihe steps which the Service Provider proposes o take to rectify ihe Notifiable Default (if
applicable) and to prevent such Notifizble Default from recurring, including timescales for
such steps and for the rectification of the Notifiable Default (where applicable).

The Service Provider shall promptly provide to the Council any further documentation that the
Council reasonably requires fo assess whetherf the draft Corrective Action Plan is acceptable.

The Council may reject the draft Corrective Action Plan by notice to the Service Provider if, acting
reasonably, it considers that the draft Corrective Action Plan does not comply with Clause 37.4
and/or:

37.6.1 is insufficiently detailed to be capable of proper evaluation;

37.6.2  will take foo long to complete;

37.6.3  will not prevent reoccurrence of the Notifiable Default; andfor

37.6.4  will rectify the Notifiable Default but in 2 manner which is unacceptable to the Coungil.

The Council shail notify the Service Provider whether it consents to the drafi Corrective Action Plan
as soon as reasonably practicable. if the Council rejects the draft Corrective Action Pian, the
Council shall give reasons for its decision and the Service Provider shall take fhe reasons into
account in the preparafion of a revised Correciive Action Plan. The Service Provider shall submit
the revised draft of the Corrective Action Plan to the Council for review within five (5) Business Days
(or such other period as agreed between the Pariies) of the Council's notice rejecting the first draft.
[f the Couneil consents fo the Corrective Action Plan:

37.811 the Service Provider shall immediately implement the Corrective Action Plan; and
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3782 provided that the Service Provider implements the Corrective Action Plan in accordance
with ifs ferms, the Council tmay no longer terminate this Agreement in whole or In part on
the grounds of the relevant Notiftable Default

It it 1s |ater determined (following referral to the Dispute Resolution Procedure) that the Council had

no grounds for ifs decision to issue an instruchon under Clause 37.2.2, the Council shall reimburse

the Service Provider for its reasonably incurred costs in complying with such mstruction

COUNCIL STEP-IN

Right te Step-In

If the Council reasonably believes that it needs to take action In connechion with the Services or a
Service Element

3811 because a matenal nsk exisis to the heaith or safety of persons or property or to the
environment,

3812 todascharge a statutory duty,

38.1.3 because an Emergency has ansen; and/or

3814 because a Service Absence has occurred which the Service Provider has failed to rermedy
In the manner and timeframe required by the Council pursuant to Clause 36 (Immediate
Actton Procedure),

then the Council shall be eniitled to take action in accordance with Clauses 38 210 38 6

Notice to the Service Provider

If Clause 38 1 (Right to Step-In) applies and the Council wishes o take action, the Couneil shall
nofify the Service Provider in wnifing of the following

3821 the action it wishes to take In relation fo the relevant paris of the Services or Service
Element in order to deal with the relevant circumstances,

3822 the reason for such action,
3823 the date it wishes to commence such action;
368.24 the time penod which it believes will be necessary for such action, and

3825 to the extent prachcable, the effect on the Service Provider and its obligahion to provide
the Services or the relevant Service Element during the period such action 1s being taken

The Gouncil shall provide the Service Provider with as much notice as 1s reasonably practicable in
the ewrcumstances when i1ssuing a notice under Clausa 38 2

Action by Council

3841 Following service of such nohlies, the Council shall take such achon as notifled under
Clause 38 2 (Notice to the Service Provider) and any consequential additional action as it
reasonably belleves 1s necessary (fogether the "Required Action" and the Setvice
Provider shall give all reascnable assistance to the Authonty while it Ts taking the Required
Action ncfuding {without hmitation) making any assets available for use by the Ceuncil or
its nominee The Council shall provide the Service Provider with notice of completion of
the Required Action and shall use reasonable endeavours to provide such advance notice
as IS reasonably pracheable of its anticipated completion.

3842 Where the Required Action has been taken ctherwise than as a result of a breach by the
Service Provider, the Council shall underiake the Required Action in accordance with
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38.5

38.6

39.

38.1

Goad Indusiry Practice and shall indemnify the Service Provider against all Direct Losses
where It fails to do so.

Step-In without Service Provider Breach

If the Service Provider is not in breach of its obligations under this Agreement, then for so long as
and 1o the extent that the Required Action is taken, and this prevents the Service Provider from
providing any part of the Services:

38.5.1 the Service Provider shall be relieved from its obligations to provide such part of the
Services; and

38.5.2 In respect of the period in which the Council is taking the Required Aciion and provided
that the Service Provider providas the Council with reasonable assistance (such
assistance 1o be at the expense of the Council to the extent that additional cosis ars

incuired):

() the Monthly Payment due from the Council to the Service Provider shall equal
the amount the Service Provider would receive i it were satisfying all its
obligations and providing the Services affected by the Required Action in full
over that pericd; and

(B) the Council shall use reasonable endeavours to generate Third Parly Revenue

{(and shall remit any Third Parly Revenue which the Council recelves to the
Service Provider, without prejudice to the Gain Share Mechanism).

Siep-In on Service Provider Breach

If the Required Action s taken as a result of a breach of the obligations of the Service Provider
under this Agreement, then for so long as and to the extent that the Required Action is taken, and
this prevents the Setvice Provider from providing any part of the Services:

38.6.1 the Bervice Provider shall be relieved of its obligations to provide such part of the
Services;

38.6.2 in respect of the period in which the Councll is taking the Required Action, the Menthly
Payment due from the Couneil to the Service Provider shall equal the amount the Service
Provider would receive If it were safisfying all its obligations and providing the Services
affected by the Required Action in full over that period, less an amount equal to all the
Council's costs of operafion in taking the Required Action;

38.6.3 the Council shall use reasonable endeavours to provide the Services in accordance with

Good Industry Practice (taking into account the resources and expertise available to the
Council); and

38.64 the Councll shall provide such co-operation as the Service Provider reasonably requires to
enable the Service Provider fo continue to provide the Services which are hof the subject
of the Required Astion (taking into account the resources and expertise of the Coungil).

PART 10: SUPERVENING EVENTS

EXCUSING CAUSE

If an Excusing Cause interferes adversely with, or causes a failure of, the performance of the
Service and the Service Provider has given written notice of the effect of such Excusing Cause
within ten (10) Business Days of the date on which the Service Provider become aware (or ought
reasonably to have become so aware) of the occurrence of the Excusing Cause, then to the extent
such failure or interference arises as a direct result of such Excusing Cause:

39.1.1  such interdference shall not be taken account of in measuring the performance of the
Setvice for the purpose of accruing Performance Deductions; and
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3812 such fallure by the Service Provider to perform, and any pooy performance of, any affected
Service shall not constitute a breach of the provisions of this Agreement

The Service Provider shall take all reasonable steps to mitigate the consedquences of an Excusing
Cause on the Service Provider's ability to perform its obligations under this Contract. To the extent
that the Service Provider does not take sueh steps, the Serice Provider shall not be enfitled to, and
shall not receive, the relief specified in this Glause 30.

FORCE MAJEURE
Force Majeurs

No Party shall be entifled to bring a claim for a breach of obligations under this Agreement by the
other parly or tncur any abilty (including Performance Deductions) to the other party for any losses
or damages ncurted hy that other party fo the exient that a Force Majeure Event accurs and the
Affected Parly I1s prevenied from carrying out obligatons by that Force Majeure Event. For the
avoidance of doubt, the Council shall not be entitled to {erminate this Agreement for a Service
Provider Termtnation Event if such Service Provider Termination Event arses from a Force Majeure
Event (but without prejudice to Clauses 40 5 to 40 7 below).

Not used

On the occurrence of a Force Majeure Event, the Affected Pariy shall notify the other Parly as soon
as practicable The notification shall include details of the Force Majeure Event, including evidence
of its effect on the obligations of the Affected Pary and any action proposed to mitigate its effect

As soon as practicable following such notification, the Pariies shall consult with each other in goad
fath and use all reasonable endeavours 1o agree approprate terms to mitigate the sffects of the
Force Majeurs Event and facilitate the continued performance of this Agreement

If ne such ferms are agreed on or before the date falling etghty (80) Business Days after the date of
the commencement of the Force Majeure Event and such Foree Majeure Event 1s continuing or its
consequence remains such that the Affected Party 1s unable to comply with its obligations under this
Agreement for a period of more than one hundred and twenty (120) Business Days, then, subject io
Clause 40 8 below, either Party may terminate this Agreement by giving forty (40) Business Days'
written notice to the other Party

If this Agreement ts termmated under Clause 40 5, or Clause 40 7, then Clause 52 (Consequences
of Termination) shall apply

If the Service Provider gives notice to the Counell under Clause 40 5 that it wishes to terminate this
Agreement, then the Council has the option either to accept such notice or to respond in wrting on
or before the date falling ten (10) Business Days after the date of its receipt stating that it requires
this Agreement fo continue If the Council gives the Service Provider such notice (the Continuation
Nofice), then:

4071 the Council shall pay to the Service Provider the Monthly Payment from the day after the
date on which this Agreement would have terminated under Clause 40 5 as If the Services
were being fully provided; and

40.7.2 this Agreement will not terminate until expiry of wrntien notice (of at least thirly (30)
Business Days) from the Council to the Service Provider that it wishes this Agreement to
terminate

The Parties shall at all tmes following the occurrence of a Foree Majeure Event, use all reasonable
endeavours 1o prevent and mitigate the effecis of any delay and the Service Prowvider shall at all
times dunng which a Force Majeure Event 1s subsisting take all steps n accordance with Good
Industry Practice to overcome or mmimise the consequences of the Force Majeure Event

The Affected Pariy shall nohiy the other parly as soon as practcable after the Force Majeure Event
ceases or no longer causes the Affected Parly to be unable to comply with its obligations under this
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Agreement. Following such nofification this Agreement shall continue to be perfarmed on the terms
existing immediately prior fo the occurrence of the Force Majeure Event.

PART 11: LIABILITY

41.
411

41.2

41.3

414

41.5

INDEMNITIES AND LIABILITY

Neither Party excludes or restricis its liability {if any) to the other Party for:
41,11  death or personal injury caused by their negligence;

4112  fraud;

41.1.83 fraudulent misrepresentation;

41.1.4 save in respect of the Council Assets, any of the terms implied into this Agreement (if any)

by Section 12 Sale of Goods Act 1979 and Sections 2 and 7 Supply of Goods and
Services Act 1982; or

41.1.5  any other matter for which it would be unlawiul for either Parly to exclude or attempt to
exclude liability.

Neither Party shall in any event be liable to the other under or in relation to this Agreement, or in
tort, negligence, breach of statuiory duty or otherwise for any Indirect Losses hawsoever caused,
provided that any liability of the Service Provider under Clause 52 (Consequences of Termination)
shall not constitute Indirect L.osses.

Subject to Clause 41.4, the Setvice Provider shall be responsible for, and shall release and
indemniiy the Council, its employees, agents and pariners from and against, all liability for:

41.31 loss of or damage te property (including property belonging io the Counsil or for which it is
responsible); and/or

41.3.2 Losses, costs and expenses (including all reasonable legal expenses); and/or

41.3.3 breach of statutory duty; and/or

4134 any other Losses or damage to third patly property and any claims, demands or
proceedings brought against the Council by any third party,

which may arise out of, or in consequence of, the petformance or non-performance by the Service
Provider (or any Service Provider Related Paities) under this Agreement (or in relation to Third
Party Services.

The Service Provider shall not be obliged to indetnify the Council pursuant to clause 41.3 in
relation fo;

41.41  any matter which arises as a direct result of any breach by the Gounail of its obligations
under the Contract or any wilful misconduct by the Council; and/or

4142 any Losses caused by a Performance Failure to the extent that the Council is

compensated in respect of the same Losses through corresponding Performance
Deductions.

If the Council enforces its rights in accordance with Clause 38 (Council Step-In) as a result of &
breach of the obligations of the Service Provider under this Agreement, the Setvice Provider shall

indemnify the Council and keep the Council indemnified in full from and against all reasonable,

losses, costs and expenses incurred or suffered, awarded against or paid by the Council as a
result of the Council having to exercise its rights under Clause 38 (Council Step-In) including (but
not limited to) the cost of making alternative arrangements for the provision of the Services (or any
part of the Services) including the provision of temporary or alternative accommodation, facilities,
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416

417

41.8

41.9

41.10

assefs or services which should have been provided by the Service Provider provided that the
Service Provider shall only be liable to the extent that such Losses, costs and expenses exceed the
proportion of the Payment which relates to the Services subject to Clause 38 (Council Step-In).

The Parties acknowledge and agree that ihe allocation of risk and liability contained in thfs,‘.‘

Agreement is reasonable igiall circumstances.

The Pariies shall in all circumstances take reasonable steps to minimise and mitigate their
respective losses (including, but not limited 1o, Losses) in respect of all maiters for which the one
Party has agreed.to indemnify the other.

If any sum is due under this Agreement from the Service Provider to the Council and the Service*
Provider fails to make such a,payment in accordance,with the terms of this Agreement or such a
payment would resuit in the insolvency of the Service Provider, the Council may, subject to the
terms of the Guarantee, call upon the Guarantee and/or subject to the terms of the Bond, calf upon
the Bond, in each case for such payment (without prejudice to the Council's rights of set-off as
provided in Clause 27 (Set-0ff).

Subject to Clauses 41.1, 41.2 and 41.11 the maximum aggregate liability of the Service Provider fo
the Gouncll in contractgior, negligence, breach of statutory duty or otherwise arising urider or in
cohnection with this Agreement (inciuding, but not limited to, in relation to Losses) shall, except in
relation to liability arising as a result of termination of this Agreement, and in relation only to Losses
in respect of which the Service Provider is not required fo maintain insurance in accordance with
this Agreement, not (except as stated in the Special Conditions) exceed:

41.9.1 in the period from the Agreement Date unfil the expiry of the first Agreement Year)
e R, 2 provided that: .

(@) in relation to each Service Element (but in relation to Street Lighting Services,
' excluding liability in relation to LED Seivices) the Service Provider's liability in
respect of any Losses caused by a Service Failure regardless of whether the
Council is entifled to levy Performance Deductions (excepi for a Service
Absence or a Third Pary Claim), shall not exceed an amount equal GRS
¥and

{b) in relation to LED Services, the Service Provider's Liability In respect of any
Losses caused by a Service Failure {(except for a Service Absence or a Third
Parly G

41.9.2 in each Agreement Year following the first Agreement Year (RSN
the aggregate Payment in respect of all Service Elements which would be payable 10 the
Service Provider on the basis of full performance of its obligations under this Agreement in
such Agreement Year provided that:

(@) in relation to each S?érvice Element {but in relation fo Street Lighting Setvices,
excluding liability in relation to LED Services) the Service Provider's [iability in
respect of any Losses caused hy a Service Failure regardiess of whether the
Council is entifled to levy Performance Deductions {except for a Service

nae - -Abgence or a Third Pary Claim), shall not exceed
and

(b} in relation o LED Services, the Service Provider's liability in respect of any
losses caused by a Service Failure (excep
Party Claim), shall aot exceed ¢ rr et s e s et skt npth T

in each case being the Service Provider Liability Cap.

Subject to Clauses 41.1, 41.2 and 41,11 the maximum aggregate liability of the Service Provider to
the Councl in contract, fort, negligence, breach of statutory duty or otherwise arising under or in
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4111

4112

connection with the termination of this Agreemsnt (including, but not limited fo, I relation to
Losses) shall, without prejudice fo the Service Provider's lability relating to the perted prior to
termmation of this Agreement, not exceed

Agreémenit s terminatéd: in whole oo DR N AT

IR (¢ the: Service Provider ontie:basis of.fll'petformance ofis objigation
under is"Agreement.In thé ‘Agfeement. Yeay prior: to ihe Adreerment Year in which this
Agreement terminaités (except if the Agreement i terminated in the fifst Agréement Year,
mihe first:Agreement Year); or

e b

41101 ifths,

ST N

41102 if the Agresment s parially telT I U N D A G S :
relation to the relevant Service Element ot 'Service Elefents (but in relation to the Street
Lighting Services, (VRN B aggregated with the LED Payment} being
terminated which “would be paydblé to the Service Provider on the basis of full
performance of s obligations under this Agreement in the Agreement Year prior fo the
Agreement Year i which this Agreement terminates {except if the Agreament 15 so

terminated-in the first Agreement Year, i the first Agreement Yea,or-~ "

41103 IfHhe Agreement 1s pfethally, términated h relation to the, LED Services: anly; R
SIRO! the LED:Payment which woould be payible:to the Service Providar on tHe

g

BESISIOR UL perforiande S itswobligatidhs undar s Agréement in.the Agreement Yoar
prior to the Adgreement Y8ar in which-ifirs Agreement terminiate’s (eXcept if the Agreement
is;sorterminated in the first Agreement Y&sr, irnitie first Agregment Year);

(each being the Service Provider Termination Cap).

The hmitations in Clause 41 8 and Clause 41 10 shall not apply to the Service Provider's hability in
respect of its indemnity obligations set out In.

41111 Clause 9 (Necessary Consents),

41112 Clause 66 (Data Protection),

41.118 Clause 62 (Intellectual Property Rights),

41114 Schedule 30 (TUPE); -

41115 Schedule 31 (Pensions)

Subject to Clauses 41 1, 41.2 and 41 13, the maxirmum aggregafe lfabiity of the Gouncil in contraet,
tort, negligencs,, breach of statutory duty or otherwise arising, urider or in connection with this

Agreemerit-(including, but not limied to, Losses) shall not excead-

41121 n the penod '}'romrihe'.e\gn;eement Date unill the expiy of the first Agreement Year,
RN, -

41122 m each subsequent Agresment Yea

4113  The:lmitatiors in Clause 41 12 shall not apply to the Counctl's habiity i respect of its indemnity

abligations s&t out in-
41.181 Clause 56 (Employees),
41132 Scheduls 30 (TUPE);
41133 Schedule 31 (Penstons)
41134 Clause 62 (Intellectual Praperty Rights),
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4114

42

421

422

423

42 4

42:5

41135 Clause 66 (Data Protection)

Without prejudice to any entitlement of the Service Provider.

41.141 to specific performance of any obligation under this Agreement, or
41.14.2 1o injunchve refief, or

4114 3 1o bnng an achion in breach of Agreement, tort and actions in debi,

the-Service Provider's sole remedy in relatton to matters for which any express rnight or remedy Is
stated 15 this Agreement shall be those rights or remedies and the Service Provider shall have no
addrional night or remedy arnsing by common law, m equity, by staiute or otherwise

CONDUCT OF CLAIMS

Each Parily agrees to promptly notdy the other by Formal Notice upon becoming aware or upon
recelpt of any Claim n which the Council or the Service Provider 1s named in connection with the
Services No litigation will be commenced 10 connection with the Services by the Servics Provider
without the Council's prior writen consent (not io be unreasonably withheld or delayed) unless
such htigation 1s agamst the Councl

If either Party ("the Indemnified Party") recerves any notice, demand, letter or other document
concerning any Claim from which 1t appears that it is or may become entitled to be indemnified
under this Contract or otherwise becomes aware that it may be entitied to be indemnified by the
other (the "Indemnifying Party"), the Indemnified Parly shall give Formal Notfice to the
Indemnifying Party as soon as reasonably prachicable detailing the nature of the Claim

Subject to Clauses 42.4, 42.5 and 42 6, on the giving of a notice by the Indemnified Parly pursuant
to Clauss 42.2, whete it appears that the Indemnified Parly 1s or may be entiled to mdemnification
from the Indemnifying Party in respect of all {but not part only) of the liabiliy ansing out of the Claim,
the Indemnifying Party shall (subjest to providing the Indemnified Party with reasonable secunty
against all costs and expenses that it may incur by reason of sucthi action) be entitled o dispute the
Claim n the name of the Indemnified Party at the Indemmifying Party's own expense and take
conduct of any defence, dispute, compromise, or appeal of the Claim and of any mcidental
negohations The Indemnifted Party shall give the Indemnifying Patly all reasonable co-operation,
access and assistance for the purposes of considering, resisting andfor settling such Claim.

With respect to any Claim conducted by the Indemniying Party pursuant to Clause 42 3 above

4241 the Indemniiying Parly shall keep the Indemniiied Party fully nformed and consult with 1t
about material elements of the conduct of the Claim,

4242 the Indemnifying Parly shall not brning the name of the Indemnified Party into disrepute,
and

4243 the Indemnifying Party shall not pay or settle such claims without the prior consent of the
Indemnified Party, such consent not to be unreasonably withheld or delayed

The Indemnified Party shall be free o pay or setlle any Claim on such terms as 1t thinks fit and
without prejudics to its rights and remedies under this Agreement if

4251 the Indemnifying Party 1s not eniitled to take conduct of the Claim in accordance with
Clause 42 3 ahove; or

4252 the Indemnifying Party fails to nokfy the Indemnified Party of its intention to take conduct
of the relevant Claim within five (5) Business Days of the notice from the Indemnified Party
under Clause 42 2 above or notifies the [ndemnified Pariy that it does not intend to take
conduct of the Claim, or
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42.6

427

42.8

42.8

43.1

43.2

42,53 the Indemnifying Party fails to comply in any material respect with the provisions of Clause
42.4 above.

The Indemnified Party shall be free at any fime to give notice to the Indemnifying Party that it is
retaining or taking over (as the case may be) the conduct of any defence, dispute, compromise or
appeal of any Claim (or of any incidental negotiations) to which Clause 42.3 above applies. On
receipt of such nofice the Indemnifying Party shall promptly take all steps necessary io transfer the
conduct of such Claim to the Indemnified Party, and shall provide to the Indemnified Pariy all
reasonable co-operation, access and assistance for the purposes of considering and resisting such
Claim. If the Indemnified Party gives any notice pursuant to this Clause 42.6 then the Indemnifying
Party shall be released from any liability under its indemnity under this Agreement in relation to that
Claim and, without prejudice to any accrued liabilities, and any fiability pursuant fo Clause 42.3 in
respect of the costs and expenses of such Claim.

[f the Indemnifying Party pays to the Indemnified Party an amount in respect of an indemnity and
the Indemnified Party subsequently recovers (whether by payment, discount, credit, saving, relief or
other benefit or otherwise) a sum which is directly referable to the fact, matter, event or
circumstances giving tise to the Claim under the indemnity, the Indemnified Party shall forthwith
repay to the Indemnifying Party whichever is the lesser of:

42.7.1  an amount equal {o the sum recovered {ar the value of the saving or benefit obtained) less

any out-of-pocket costs and expenses properly incurred by the Indemnified Party in
recovering the same; and

42.7.2  the amount paid to the Indemnified Party by the Indemnifying Party in respect of the Claim
under the relevant indemnity, -

provided that there shall be no obligation on the Indemnified Party to pursue such recovery and
that the [ndemnifying Parly is repaid only to the extent that the amount of such recovery
aggregated with any sum recovered from the Indemnifying Party exceeds any loss sustained by the
Indemnified Party (including for this purpose indirect or consequential [osses or claims for loss of
profits which may be excluded by this Agreement from being recovered from the Indemnifying

Party).

Any person taking any of the steps contemplated by Clauses 42.2 to 42,6 shall comply with the
requirements of any insurer who may have an obligation to provide an indemnity in respect of any
liability arising under this Agreement,

After the Indemnifying Party has received a notice from the indemnified Party under Clause 42.2,
the Indemnifying Parly may within five (5) days give the Indemnified Party notice that it does not
consider the Claim should be defended and provide the Indemnified Party with its proposals for
setlling the Claim. If the Indemnified Party unreasonably refuses the Indemnifying Pariy's proposal
for seftlement then the Indemnifying Parly shall, without prejudice to any accrued liabilities, be
released from any liability under its indemnity in relation to the Claim and/or any liability pursuant fo
Clause 42,3 in respect of the costs and expenses of such Claim except to the exient that the
indemnifying Parly would have been liable to indemnify the indemnified Party had the Indemnified
Parly not unreascnably refused the Indemnifying Party's proposal made under this Clause 42.9.

INSURANCE

The Service Provider shall throughout the Agreement Period, take out and maintain, or procure the
maintenance of, the insurances as set out in and in accordance with Schedule 29 (Required

Insurances) and any other insurances as may be required by Law. These insurances must be-

effective in each case not later than the date on which the relevant risk commences.

Neither Parly to this Agreement shall take any action or fail to take any reasonable action, or
(insofar as it is reasonably within its power) permit anything to cccur in relation 1o i, which would
entitle any insurer to refuse to pay any claim under any insurance policy in which that party is an
insured, a co-insured or additional insured person.
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| 43.3 With the excephbon of Insurances required by law, the msurances referred to in Clause 43 1 shall
| i . ’ !
g |® 4331 where indicated in Scheduie 29 (Required insurances) be 1n the joint names of the
‘ l @ Parties but otherwise shall nofe the interest of the Council as principal and contain
‘ ; indemnity to principal provisions,
| ; ® 43.32 where indicated in Schedule 28 (Required Insurances) contain a waiver of subragation
! i ¢ nghts as agamnst the Council;
|
‘ t @ 4333 provide for non-vthation protection in respect of any clenrn by lhe Council 48 vu-nsured.
| ¢ ‘
- ® 433A  The Serice Provider shall give the Council thirty (30) days' prior written notice of the cancellation,
‘ non-renewal or amendment of any of the iNsurances referred to in Clause 43.1, but only in relation
- o an amendment where If 1s relevant fo the Services or would result in the insurance not meeting
. & ihe requirements of this Agreement
I \
- 434  The Contractor shall provide, fo the Coungll

4341 copies on request, of all insurance polictes referred to n Clauses 43 1 and 43 2 {together
with any other information reasonably requested by the Council relating to such insurance
policies) and the Couneif shall be entitied 1o inspect them during ordinary business hours,

Py
L}

4342 svidence that the premums payable under =il msurance policies have besn paid up to
ther respective dug dates and that the tnsurances are i full foree and effect n
accordance with the requirements of this Clause 43 (lnsurance) and Schedule 29

(Required Insurances), and

9 0 56000 0 (

43.4.3 on or before the date of expiry of any insurance required by Clauses 431 and 43 2,
satisfactory evidence that the relevant insurance has been or Is being renewed

43.5  Renewal certificates n relation to any of the insurances required by Clause 43 1 shall be obtaned
as and when necessary and copies (certified - a manner acceptable to the Council) shall be
forwarded to the Counell as soon as possible butin any event on or before the renewal date

436 If theé Sefvice-Providér 15 m breach Bf C[ause 451 the Councll rnay pay any premiums, fees,
broker's .COs1S, of 6ther Experses reqmred 0 keep 'suich isurance 1 foice oftself procure such
nsLrance and !may, In éither cass, recover such amourits from the. Serwce Prowder on written

demand

T

inn n ten. (10) Busmess Days after any
3 (|ndexed) onwany of the Hequirad
dlicy ekcess; would bé miade on any

iofifiGatiwIE

The, Semce eProwden shall; gve the {Counoll i

non“oﬁ the appltcable P

ve Whichipbutfor the:appic
; ! @ ofthe: Reqmred’lnsuirances and-(If requlred by the Eounell) give full details of thé méident giving rise
P 1o the cldifm.
19 438  Neyther failure to comply nor full comphance with the insurance provisions of ifis Agresment shall
i @ iimit of reheve the Sarvice, Provider of its othef liabilitgs and obligations undér this Agreement
o
| 439  Save where expressly sef out i this Agresment; the msurance premiums for the Required
-\*Q !nsurancee and the amount of any Ioss‘ that would oﬂ1enmse be recoverable under any of the
ey Requnreddnsurancee but for ihe eppltcable umnsured dediidtible and hmit-of idémnity in respect of
‘ }f@) sueh’ meura:}ce shaﬂ at all tfmes be the reeponmbﬂlty of the Serwce F’rowder )
s RS L.
@ 4310 If any“msurance réferred. =to. n thfe Cleuse i3 betames unavallab[e at commerclally reasonable
g tenneﬁ(except whiere.such.terms. (mcludmg inéreased premturne) are.reqmred by,msurers by réasen
. ?E\ X of»thefrelevantﬂparty;s own clelme reccrd‘or- uthernacts OMBsidns; maﬁers:or thlngeqpeculiar {6 the
oo - relevant.garty), theér Senvice Prowd shall-notify the-Coln cll~|n=wrmngnwnhoutrundue=delay and;-in
@ aify: event ~Wlthll'l five-(5) Buaiiess, .Days»detallmgrthe CIFCUMStantes of events*whlch have caussd
5 sugh msurances ) became unavax[ahle The" Partzes shall dISGUSS ghd-” agree {both aching
K. reasonab[y and In gond feuth) what altematnre arrangernents shotild be'made (lf any) Hor manage any
T W
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43.11

43.12

43:13

43.14

43.15

risk that would otherwise be covered by such insurances and an adjustment shall be made to the
Payment (if applicable) in accordance with Schedule 8 (Payment Mechanism).

Professional indemnity insurance

In addition te the Required Insurances, the Servies Provider undertakes to procure that it will take
out and maintain in force and ensure that any Sub-Coniractors maintain in force professional
indemnity insurance ("PI Insurance"), and to:

43.11.1 provide evidence satistactory to the Council (a5 and when reasonably required by the
Couneil) of the Pl Insurance being in full force and effect from the date of the Agresment
until the date iwelve (12) years following and including the completion of all-the Services
under this Agreement (such evidence to include details of the cover) including
confi rmatron of terrrtcna[ llmlts,JQVels of excese, rneurers. poIrcy number and indemnity

limit AR 3 ; Yyl AR < cept where stated
otherwise' in the Spec]al Ccndmons) for each< vy claim except for elaims arising
out of pollutren and contammatlon for whrch the mdemnrty ilmlt ehe]l apply in aggregate
and. 2GR N SR TR

43.11.2 provide the Council with notice of:

(a) any cancellation of the Pl Insurance not less than thirty (30) days ptior to the
relevant cancellation date; and

) any adverse materidl thanges to or suspenelon of cover relevani 1o the
Seivices not less than thirly (30) days prior to the relevant change or
suspeneion; and

43.11.3 inform ihe Council as soon as reasonably practicable of any claim (except a claim
brought. byjhe \Councr! under th' Agreement) under the Pl Insurance in respect of the
Services§ - . 8 provide (or use all reaspnable.
endeavours fiief procure rthe provision af); such ]nformatren 0 thé €duncil as the Gouncil

inay reasonab[y requrre in- reldfioni to such claim -and provide: notice of any pofential
breach-oﬁthe aggregate hmlt

The-limit - of JIndemmly xand ;the méaximuny deductibles for each of thé nmsurancee as-get out in
Scheduie,zs (Heqﬁf@d [SUrATicEs).

TFhe SerwcerF'rewder‘ehaH.where itis obl|ged to-gffect insurance under thlsrClause 43 not bring any
claifm’or ectionl,agamet e Gouricil in respect of. any 'l6ss ar. damage rnvcrrcumetanceel wheére: the
‘Sérvice - Prcvrc[erfre able 10 feéover Such 1688:or damage undeér such rneuranc:e (or where it wolild
have been abre to recover such loss had it been complying with it§ cbtrga’aone under this
Agreement) prowded that ihis clause 43:12 shall*riot by itself prevent the Sarics Frovrc{ar from
claifning -4gainét the Council for any loss of damage not covered becauee of the level of
deductibles. under such_Insurance permrtted by this Agrezment. or fo hew ;extent such loss or
demage exceede the maxifmum fevel of Suich{ rneurance required:by this Agreernent

Reinstatement

Where ineurance proceéds-are io be used in: agcordance with this Agreement»to reparr, reinstate or
replace any Aseet ;the Servree Provrder ehaII can'wout the work in acccrdancewrth ﬂ'IIS Agreement
50 thatu:m cornpletrcn cf ihe werk the provrelons of. thre Agreement arg comp]redrwrth

Broker =] Iefter of undertakmg

Onrihe Agreement Date and Within.: thrriy {(30) rdays foliowing each renewal ef the aHequrred
lneurancee thé“Servrce Provuder'ehall dellverr {0 1he:00uncil 8 broker‘s letler of under’takmg’e[gned
by thé ingurance~brokef 1:he Servrce F’rovlden i the’ agreed form asueet‘ outx in. Schedule 28
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The Service Provider shall procure that any broker(s) appointed during the currency of this
Agrsement shall:

43.18.1 owe the Councll such obligations and give to ihe Council such warranties as are

substantally the same as those set out in the Broker's Letter of Undertalang and n
Clause 43.15; and

43.162 enter Into an agreement In substantally the same form as the Broker's Lelter of

Undertaking of Schedule 28 (Required Insurances)

WARRANTIES

The Service Provider warrants, represents and underiakes to the Council that.

4411

4412

4413

44.1.4

4415

4416

the Service Provider and each Sub-Coniractor 1s propetly constituted and incorporated
under Law and has all necessary authonty, power and capacity to epter into this
Agreement;

the execution, delivery and performance of this Agreement by the Service Provider andfor
any Sub-Contracior does not In any way contravene any Legislation etther in force at the
date of execufion or enacted but not yet in foree, any order or decree of any court or
arbitrator,

there does not exist any matenal claim or potential claim and that no iitigation arbitration or
any other type of proceedings are prasently In conternplation or progress to the best of the
knowledge of the Service Provider andfor any Sub-Contractor, meluding pending or
threatened matenal claims or actions, aganst #s directors or in respsct of iheir assets
which could matenally affect the provision of the Services;

fo the best of the Service Providet's and/or any Sub-Contractor's knowledge no actions,
proceedings or other steps are in contemplation or have been taken for the winding-up or
dissolution of the Service Provider and/or any Sub-Contractor or the appointment of a
receiver, administrative receiver, administrator, hquidater, trustee or similar such officer In
respect of the Service Provider,

there are no matenal facis or ciroumstances in relation to the financial postion or
operationat canstitution of the Service Provider which have not been fully and fairly
disclosed to the Council in writing and which if so disclosed might reasonably have been
expected io affect the decision of the Council to enter into this Contract,

the Semvice Provider shall, in accordance with Good Industry Practice, procure for the
benefit of the Council manufacturer and/or supplier warranties in respect of all Equipment
excluding any Couneil Assets and any other assets transferred io or licensed io the
Service Provider by the Council and which are used or utilised for the provision of the
Services;

the Service Provider has and will continue fo have all necessary nghts in and to Software,
IPR or any other materials made available by the Service Provider and/or any Sub-
Contractor to the Council necessary to perform the Service Provider's obligations under
this Agreement;

the Service Provider will (and shall procure that any Sub-Contractor will) in the course of
supplying or performing the Servicas in accordance with Good Industry Practice use all
reasonable endeavours to ensure that it does not introduce any computer viruses,
sofiware bombs or similar iterns into Hardware or Software used by the Council or by the
Service Provider or any Sub-Contractor in the provision of the Services,

without prejudice to Clause 44 1 810, the Service Provider has conducted its own analysis
and review of the provision of the Services and has safisfied iself as fo the accuracy,
completeness and fitness for purpose of all information provided by or an behaif of the
Council upon which it ar any third party places reliance,

a1




44.2

44.4

44.1.10 the Service Provider has satisfied itself as to the scope, nature and extent of:

@) its abligations under this Agreement;

{b) the Council Assets and all information necessary to perform its obligations
under this Agreement and other obligations assumed, including:
0)] information as to access and use of the Council Premises;
i} information relating to any plant, machinery, Equipment {including

hardware) including its state, condition, functionality and performance;

(i) information as to the availability and adequacy of specifications and
other documentation relating to the Hardware and Software comprised
in the Council Assets; and

{iv) information relating to any sofiware, intellectual property rights or any
third party rights;

44.1.11 there does not exist at the time of execution of this Agreement any material facis ar
circumnstances which have not been fully and fairly disclosed to the Council by the Service
Provider or Sub-Contractor which affect the financial operation of the Service Providet or
Sub-Contractor or iis ability to perform its obligations under this Agreement throughout the
duration of the Agreement;

441,12 throughout the Agreement Period:

(a) the Setvice Provider will upon becoming aware that the same may be
threatened or pending and immediately afier the commencement thereof give
Formal Notice to the Council of all relevant liligation or arbitration or
administrative or adjudication or mediation proceedings before or of any court,
arbitrator or governmental authority which would materially adversely affect, the
Service Provider's or any Sub-Coniractor's abilily to perform its obligations
under this Agreement; and

(b) the Service Provider will not (and shall procure that no Sub-Contractor shall)
without the prior written consent of the Council (and whether by a single
transaction or by a series of fransactions whether related or not) sell, transfer,
lend or otherwise dispose of (other than by way of security) the whole or any
part of its business or assets which would materially affect the ability of the
Service Provider to perform its obligations under this Agreement.

The Service Provider shall be deemed to have satisfied itself before submilting its tender as 1o the
accuracy and sufficiency of the prices and rates stated by the Service Provider in its tender which
shall (except insofar as is ofherwise provided in the Agresment) cover all the Service Provider's
obligations under this Agreement. The Service Provider shall also be deemed to have obtained for
itself all necessary information as to risks, contingencies and any other circumstance which might
reasonably influence or affect the Service Provider's tender.

The Council does not give any warranty or underiaking or make any representation (either express
or implied) as to the completeness or accuracy of any of the Background [nformation whether to do
with the Services or for any other purpose whatsoever. Neither the Couneil nor any of its agents or
employees shall be Fable to the Service Provider or any third pary in contract, tort, negligence,
breach of statutory duty or otherwise as a result of any of the Background Information being
incomplete or inaceurate except in relation to any fraudulent statements.

The Service Provider shall not in any way be relieved from any obligation under this Agreement nor
shall it be entitled to claim against the Council on grounds that any information, including the
Background Information, whether obiained from the Council or otherwise {including information
made available by the Coungil) is incorrect or insufficient and shall make its own enquiries as to the
accuracy and adequacy of that information.
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451

452

453

454

455

BOND, GUARANTEE AND COLLATERAL WARRANTIES

The Service Provider shall procure the execution and delivery to the Council on or before the date
faliing ten (10) Business Days pror io the Service Commencement Date and as a condition of this

Agreement of

4511 a Guarantee duly executed by the Guarantor to secure the due petformance by the
Service Provider of its obligations to the Council, and

45.1.2. a-Bond duly cxcouted by a barik of insurance company established 1n the UK and with a

Qr.adltéi'éif f.ableast Az onequvalent assigned by Moody's, F&P or Fitch R

If during the penod between the Agreement Date or the date the Guarantee is given (whichever 1s
the later) and the end of the Service Penod the Guaranior ceases to meet any of the Guaraniee
Crtena (as defined in Clause 45 3) the Service Provider shall immediately notify the Council and
Procure, within twenty (20) Business Days of such fallure, that another company within the Service
Provider's group, or a third party company {in sach case the identity of which 1s approved by the

- Councll), which at the relevant time meets all the Guarantee Cntena shall become the Guarantor

and provide a Guarantee to secure due performance by the Service Provider of its obligations to the
Councli or (at the Council's discretion} such alternative securntty which 1s acceptable to the Counci]

(aching reasonably)

The Guarantee Criteria for the purposes of Clause 45.2 shall be that the Guarantor has -

45.8.1 congoldated:net.asset value i

x v e

4532 consolidated inferest beanng debt less cash balances to be no more than two (2} tmes
consolidated shareholders' equity, and/or

4533 consoldated profit before interest, fax, goodwill; amorisation and exceptional items fo be

In gXcess ofonewpont five (1 5) imes consolidated net intsrest.costs. fFor.the. avaidance
of-doubt;netnterest costs ex¢ludé.theé-ehimination-of provision discounts ahd, non-cash
coupons(fofexample thig finanteé chargés:on:convéiiible loah figtés), .

The ngce‘{!a:fpvicjglr’,éﬁaila'éﬂgyrg'ih@@.&_ﬂﬁ&@&dﬁﬁﬁj\ﬂg!é@ hes a mnimum-term 6ftirge. (3) years
andhat such\Bonidi(or eqdivaleit replatemnentibonds) remams n-fofosdhroughoutthe pefind from
the. AgresmentiDate or the -date. {fie Bond s gwén(Whitheveristhe lister) Untiiths«snd of the
Service Fatiod. afidithé SefvicesProvider shall pravids Suchiévidencefor the.axistancs oftha Bond
aé the'Counail reasenablysrequires “Aniy-replagément forthe Bondiprovided atdhierAgrdemient:Date
must bé -eXeuted by 8 Bajik of insurance company, whose identity has-been .appraved: by the
Gounéll Ifatany time;ingiSernee Riovider s unabléito;procure anextension:to afexistiig-Bahd-or
a replagément:Bond By-the date which 1s twénty (20):Busirigss Days, prior to'the eXpiry date-of siuch
Bond, the-Council-shall bexentillad to-call on the'Bond;. the &ffest of whidh will-Be that the, moriies
thiereby reléased:will'b& Neld ifi an 8scrow-4ccoit in the f&Mme of both Raries: (on, tefms o be
Fas e M o e AT T T T T I L L LIt AT STOTINE T UG e A b O I ey . e
agreedyand éleasaedioitie. Service Provider as'soorn as-all.claims by the Counéikfollowing thé end

orifig'AdreementPeiiod iavelheen Saisiied

If etther.of theiMdodys,:.S&P of Fitehcraditratings of-the.nsiiution providing the-Band falls belgw A-

(ofequivalsnt):at aiiystime.dunngyiheiterm of‘the'Bofid-whefe thérsg mare thar 12:moritis et of

the teim of the Bond) ihe)Service Riovider shall prosiirs a teplacement, Bond.ofl the.sams afns

fromabanicorintiranag company:(Fegistarediin/England:andiegulsisd-Under 1S AWS of Engiihd

and Wales) whichihas avcrédit rating of A- of higher with &ither or Woodys; S&P oF Fitch, withis
renty=(20). Busifess Days: ‘ ‘ | o

-

- S Y] '-"“- Lot 24.‘.‘;:-.,.‘.'11 . :.,-\. ' P e gem T " [ ‘I Y “E ada .‘.
‘jhé.g_eﬁnifgg‘:lﬂ[‘g}l‘lrt;l‘qrrﬁariﬂants.tha_t*attﬁue date of éntennginto itis Agiéement -thre‘ 1§:no Financial
DistressiEveniflexisting’ - I s
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48.7

45.8

45.9

45,10

45A

45A.1 I, by.the date faliing téri:(10) Busin
Provider fails‘io' produrasth

46.
46.1

The Sapvice Provider shall notify, the Council as soon as reasonably practicable {and in any event
within five (5) ‘Biisingss, Days) after becaming awars of the occuffence, or likely oceurrence, of a
Firnianéia| Distress-Event: .

Prior to making any demand under the Bond:
45.8.1  the Gouncil shall nofify the Service Provider in writing five (5) Business Days prior to the

issue of any demand stating its intenfion:to. make a cldim’ and s#lfing out the valus and
details of such claim;

458.2 if the Council's claim notified under Clause 45.8.1 is disputed, no demand shall be made

by the Coungil-ufidér the Bond-in ré"sliié_d't;uf'tljt_a:dispgtg;i:.elemerjt:of:thé Counéll's ¢laith
urtil .such. disputed: .element is agréed. or -determiined, in aceordance with the Digputg
Resolution Procedure provided atways'that if itis defermined thattfie Coundil was enfitled
to such disputed element the Service Provider shall pay the Council such amount with
inferest’ on that amjount at thie Preseribed R&te calcuiated on a daily basis and
compounded.quarierly from the.date on which payment should have been made uniil alf
relevant monies have besn paid infull.

Wheré the Council lawfully assigns the benefit of fhis Agresment in accordance with Clause 77
(Assignment), thé‘Service Provider shall procure-that:

45.8.1  the Guarantee and the Bond are assigned or transferred to the Council's successar; and
45.9.2  any collateral warranties given are assigned or transferred to the Council's Suceessor.

Theé Service Pravidar shall ndtengage any Key Sub-Contracior in cennestion, with the Services

unless the relavant new Key. ‘Sub-Contiactor has delivered to the Gouncll an agreemsht
substantially in the formpravidéd underiSthadule 27" (Collateral Warranty)-dily exééuisd as a dead.

DELAYED DELIVERY OF BOND AND GUARANTEE

imencement:Date, thé Service

uaraniee/iniagcordande

st =

(Clause

'SERVICE PROVIDER TERMINATION EVENTS

Subject to Clause 46:2, -Clause 456.3 and Clause 51, if any oné of the following events occur the
CoaRgil'may terminate.1his Agreement (I whole or'in: part) by giving a Termination 16 the Service

degiélér and this- Agrsemént:shall fefminate. on the expiry of the petiod épecitied. by the Council in

such a Términatiom:Noticg:
46.1.1  an Insolvency Evént ocours;

46.1.2 the Servicé Provider fails to commerice providing, the Services on the Service

Qomﬁi:eng}é_igeh:ﬁ Dgt{a_*(pﬁ;vfgiéd‘iﬁgt a féilgfé cifathe{‘_aé[yice Prouider'sha_lk};@ disregarded
for e puiposeS-ofitils ik whefe it reldtes to an. dcfivity which i programined if the
Mobliisation Piantg be Eompiletedifolloning e Sefvics-Commensamant Date);,

48.1.3  the Service Provider Abandoris ie Services;
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4616

4617
4618

46.1.9

46 1.10

46 1.11

46112

45113

461 14

4561 18

46116
46117

46118

451 19

45120

the Service Provider commits a series of persistent breaches of its obligations under this
Agreement which together matenally and adversely affects the performance of any of the
Setvices or a Service Element and which the Service Provider has failed to remedy within
ten (10) Business Days (or such longer period as the Councll, at its absolute discretion,

may agree) of a Formal Nolice from the Council fo do so,
the ocourrence of a Corrective Action Plan Failure,

a breach by the Service Provider of its obligations ta take out and maintamn the msurances
pursuant to Clause 43 (Insurance),

a Change of ‘Ownership -occurs which 18 not permrtted by Clause 72 (Change of-
-Ownersfup);- - - = =oAL m_s - —

a breach by the Service Provider of Clause 75 1,

if dunng-each month of a peniod of three (8) consecutive Payment Pericds the aggregate
value of Performance Deduchions (which, disregarding the Performance Deductions Cap,
the Council would be entitled to levy) relating fo the Services in each Payment Period 1s
equal o or greater than the Global Performance Deductions Cap in such petiod,

if during each month of a penod of three (3) consecutive Payment Penods the aggregate
value of Performance Deductions (which, disregarding the Performance Deductions Cap,
‘the Counctl would be entitied to levy) relating fo a paritcular Service Element i each
Payment Period 1s equalio or greater the Performance Deductions Cap In relation to that
Service Element in.sush penod,

if during any period of three (8) Payment Penods (whether consecufive or not} the
aggregate value of Performance Deduchions (which, disregarding the Performance
Deductions Cap, the Council would be enttled to [evy) relating to the Services is equal to
or greater the Global Performance Deductions Cap n such period,

if duiing any peried of three .(3) Payment Penods (whether consecutive or not) the
aggregate value of Ferformance 'Deductlon5~ (whlch dlsregardlng the Performance
Deductrons Cap,, thenCeuncrlnw':uld be entlﬂed"to &) relatmg 9 & particular ;Sarvice
Elementqs equal 1670F; -Gredtér than the F'erforrnance Deductrens €ap in relafion 1o that

Semce Element mrsuch penod

i durmg -afly Agreernent )’ear rthe aggregate va!ue OF Ferformaneesteductlons‘ (Whlch
dlsregardmgr the Performance Deductrone Cap,d ihe Couneﬂ would -b& entitled to levy) 1s
equal fo or gréater rhanlthe GlobalPéfermarice Deduct{ons Gap In SUSk périod,

If dufing -any- Agreéménit Yéar the dggregate vaiue of ‘Performance Deductions (which,
dlsregardmg the Performance Deductlens Cap, the Councrl would be éntited to [ew)
relating' o, a: partleu!ar Servrce Element 18, equalt 1ot or- greater than the Performarice
Deduetions Cap in: relatron te ffiat Sennce Element |n &uch petiod,

if duning any Agreement Yéar the Service Pru\rlder acemes more than one thousand
(1000) Perfonnance Pomts 11 relatién to any Serv[ce Element;

any ] fallure by the: Serwee Riovider fo amplement the changes as set out in the. Benchmark
Hepurt i, accordance F'aragraph 4 9 of Schédiilé 12 (Benehmarkmg)

i !lr

e R gy T e moa

the Serwee Providerngurs Irablllty under this Agreernent ifrany Agreement:Year in éxcess

of ai amourt equahthofathe SEivits Provider Llablhly Cap, ~
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46.2

4B.3

47.

47.1

47.2

47.3

46.1.21 at any time after the Service Commencement Date, the Service Provider commits a
breach of its obligations under this Agreement (other than as a consequence of a breach
by the Council of its obligations under this Agreement) which results in the criminal
investigation, prosecution and conviction of the Service Provider or any Service Provider
Related Pariy or the Council under the Health and Safety Regime (a H&S Conviction).
Provided that:

() a H&S Conviction of & Service Provider Related Party or the Council shall not
consiitute a Service Provider Default if, within sixty (60) Business Days from the
date of the H&S Conviction-(whether or not the H&S Conviction is subject to an
appeal or any further judicial proeess), the involvement in the Services of each
relevant Service Provider Related Parly {which in- the case of an individual
director, officer or emplayee shall be deemed o include the Service Provider
Related Parly -of which that person is a director, officer or employee) is
terminated and a replacement is appointed by the Service Provider in
accordance with this Agreement; and

(h) in determining whether to exercise any right of termination or right to require the
termination of the engagement of a Setvice Frovider parly under this ‘Clause
46.1.21 the Council shall:

{i) act in a reasonable and proportionaie manner having regard e such
matters as the gravity of any offence and thé identity of the person
commiiting it; and

(i) - give all due consideration, where appropriate, to action other than
termination of this Agréement; and/or

46.,1.22 any maiter identified in the Special Conditions as a Service Provider Terminalion Event
aceurs.

Insofar as the Council's right to terminate this Agreement under Clause 46.1.1 relales fo the
Guarantor, the Council shall not be entifled fo terminate this Agreement if the Service Provider
procures a replacement guaranior in accordance with Clause 47 who enfers into a guaraniee
substantially in the form of the Guarantee within fen (10) Business Days (or such other period
agreed by the pariies) of the occurrence of the events in Clause 46.1,1.

If in any two consecuiive Agreement Years, In respect of any Service Element, the Council is
entitled {o levy Petformance Deductions In respect of such Setvice Element which are equal fo the
Performance Deductions Cap for such Service Element, then the Gouncil shali be obliged to issue a
termination notice terminating this Agreement in respect of such Service Element for a Service
Provider Termination Event.

TERMINATION FOR CORRUPT GIFTS AND FRAUD

If the Service Provider ar any Sub-Contractor (or anyone employed by or acfing on behalf of any of
them) or any of its or their agents or shareholders cornmits any Prohibited Act, then the Council
shall be entitled te act in accordance with the provisions of this Clause 47 (Termination for Corrupt
Giffs and Fraud).

If a Prohibited Act is committed by the Service Provider or by an employee not acting independently
of the Service Provider, fhen the Council may terminate this Agreement by giving nofice to the
Service Provider.

If the Prohibited Act is commiited by an employee of the Service Provider acting independently of
the Service Provider, then the Council may give notice to the Service Provider of termination and
this Agreement will terminate, unless within twenty (20) Business Days of receipt of such notice the
Service Provider terminates the employee’s employment and (if necessary) procures the
performance of such part of the Services by another person.
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474

475

47 6

477

47.8

48

481

[§ the Prohibited Act 1s commitied by a Sub-Contractor or by an employee of that Sub-Confractor not
acting independently of that Sub-Confractor then the Council may give notice to the Service
Provider of termination and this Agreement will termtnate, unless within twenty (20) Business Days
of receipt of such notice the Service Provider terminates fhe relevant Key Sub-Contract and
procures the performance of such part of the Services by another person

If the Prohibited Act 15 committed by an employee of a Sub-Coniractor acting independently of that
Sub-Coniractor, then the Council may give notice to the Service Provider of termimnation and this
Agreement will terminate, unless within iwenty (20) Business Days of receipt of such notice the
Sub-Contractor fermmates the employee's employment and (f necessary) procures the
performance of such part of the Services by another person

If the Prohibited Act 1s commiited by any other persons under the control or direction of the Service
Provider but not specified in Clauses 47 2 to 47 5, then the Council may give notice fo the Service
Provider of terminatton and this Agreement will terminate, unless within fwenty (20) Business Days
of receipt of such notice the Service Provider procures the termination of such persen's employment
and of the apponiment of their employer (where not employed by the Service Provider or the Sub-
Coniractor) and (if necessary) procures the performance of sueh part of the Services by another
persan

Any nofice of termination under this Clause 47 shall specify
47.7.1 the nature of the Prohibited Act,
4772 ihe dentty of the parfy whom the Council believes has committed the Prohibited Act, and

477.3 the date on which ihis Agreement will terminaie, In accordance with the applicable
provision of this clause

In this Clause 47, the expression "not achng independently of® (unless used n relation to the
Service Provider or a Sub-Contractor) means and shall be construed as acting with the authority of
or knowledge of any one or more of the directors of the Service Provider or the Sub-Contractar (as
the case may be)

TERMINATICN FOR COUNCIL DEFAULT

The Service Provider may terminate this Agreement in the following circumstances and such
termination shall be effective on the date falling thirty (30) Busihess Days following the date of
delivery of the Termination Notice to the Council (unless the Council remedies the relevant breach
prior to such date) if

481.1 the Council 1s in matenal breach of this Agreement and such breach substantially
frustrates or renders it impossible for the Service Provider to perform the Services and the
Service Provider has served a notice on the Couneil which specifies the detaills of such
breach, requires the breach to be rectified within 2 penod of foriy (40) Business Days
following receipt of the notice, and refers to the Service Provider's intention fo 1ssue a
Terminahon Nofice If the Council fails to do so, then the Service Provider may issue a
Terminafion Nohee if the Council has not remedied the breach within such penod of
forty {40) Business Days, and/or

48.1.2 the Gounell is 10 breach of Its payment obligations whereby an aggregate sum equvalent
to more than the value of one twelfth of the Payment in respect of the relevant Agreement
Year that 1s due and payable (provided such sums are not the subject of a dispute) fo the
Service Provider i accordance with the terms of this Agreement 15 not paid In the
following eircumstances*

(®) the Service Provider has served upon the Council of a Formal Notice specifying
the sums overdue and requinng payment,

(b the Service Provider has served a second Formal Notice no earlier than forly
(40) Business Days following the first Formal Notice warning that such amount
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49,
49.1
50.
50.1
50A.
50A.1
\

50A.2

51.

514

51.2

remains overdue for payment and that the Service Provider intends fo terminate
the Agreement if payment is not made by the date falling twenty (20) Business
Days after the date of such Formal Nofice; and

(c) the-Council has not made payment by the date falling twenty (20) Business
Days after the date of the second Formal Notice.

TERMINATION FOR FORCE MAJEURE

Either Party may terminate this Agreement in accordance with Clause 40 (Force Majeure).
TERMINATION FOLLOWING 7 YEAR REVIEW

'i‘he Council may terminate this Agreement in.accordance with Clause 12 (7 Year Review).
VOLUNTARY TERMINATION

The Council may terminate this Agreement af any time bsfore the Expiry Date by serving a
Termination Notice on the Service Provider stating:

50A.1.1 that the Council is terminating this Agreement under this Clause 50A; and

50A.1.2 that this Agreement will terminate an the daie specified in the notice, which must be a”

minimum of six (6) menths after the daie of receipt of the notice.

This Agreement will terminate on the date specified in the Termination Notice referred o in
Clause 50A.1.

PARTIAL TERMINATION :

Where the Council has the right to terminate this Agreement under the following Clauses:

51.1.1 Clause 48 (Service Provider Termination Events);

51.1.2 Clause 47 (Termninaiion for Corrupt Giffs or Fraud);

51.1.3 Clause 48 (Termination for Force Majeure);

it may (at its absolute discretion), prior tO or instéad of ierr'nlnating the whole of this Agreement,
gerve a Termination Notice tefminating this .Agreement only in relation to one or more pariicular
Service Elements, subject-io Clause 51.2.

If a Service Provider Termination Event:

51.21 arises pursuant to Clause 46.1.11, 46.1.13, 46.1.15, 46.1.16 or Clause 46.1.22, ihe
Gouncil may only terminate this Agreement in relation to the relevant Service Element; or

51.2.2 arises other than pursuant to any Clause listed in Clause 51.2.1, then if the circumstances
giving rise to the Service Provider Termination Event affect only a particular Service
Element or Service Elements, the Council may only terminate this Agreement in relation-to
the relevant Service Element,

pravided that for the purpose of this Clause 51 and Clause 52 (Consequences of Termination),
each of the following shall be deemed to be Senvice Elements:

51.2.3 the Environmental Services, except that if the Service Failure is & Commercial Waste
Termination Event, the Commercial Waste Collection Service shall be ireated as a
separate Service Element;

51.24 the Highways Services;
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513

514

a2

82.1

52.2

5125 ihe Street Lighting Services, except that if the Service Fallure 15 an LED Termmnation
Event, the LED Services may (at the Council's discretion) be treated as a separate
Service Element, and

5126 ihe Technical Services

The Parties shall agree the effect of any Change necessitated by a Pariial Termination m
accordance with the Change Control Procedure, including the effect the Parhial Termination may
have on any other Services and the Payment, provided that

5131  the Service Provider shall not be entifled to an increase in the Payment in respect of the
Services that have not been terminated if the Pariial Termination arises due to the
accuirence of a Service Provider Termination Event,

5132 any adjustment to the Payment shall be calculated in accordance with the Financial Model
(as demonstrated on an Open Book Accounting basis), and

5133 the Service Provider shall not be entitied to reject the Change (other than as provided for
under Clause 51 4)

I the Council nohfies the Service Provider pursuant to Clause 51 1 that it intends to terminate this
Agreement mn part and the Service Provider acting reasonably, believes that the effect of such
Partial Terrmination 1s to render the remaining Services mncapabls of meeting a significant part of the
Council's requirements and service performance levels under this Agreement, then the Service
Provider shall be entitled 1o terminate the remaining part of this Agreement by serving a Termination
Notice to the Council within one (1) month of receiving the Council's Termination Notice

CONSEQUENCES OF TERMINATION

Upon termination of this Agreement in whole or m part, Ciause 52 7 and the following provisions
shall apply

5211 i thus Agreement 1s terminated pursuant to Clause 46 (Service Provider Termination
Events) or Clause 47 {Terrmmnation for Corrupt Gifts and Fraud), then the provisions of
Clause 52 2 shall apply,

5212 f this Agreement 1s terminated pursuant to Clause 48 (Termination for Council Defaulf) ar
Clause 50A (Voluntary Termination), then the provisions of Clause 52 3 shall apply;

5213 if this Agreement 15 terminated pursuant to Clause 50 (Termmnafion following 7 Year
Review), then the provisions of Clause 52 4 shall apply; and

521.4 if this Agreement ts terminated pursuant fo Clause 49 (Termination for Force Majeure),
then the provisions of Clause 52 5 shali apply

Upon the date speciiied by the Councii in the Terminalion Notice 1ssued by the Council m
accordance with either Clause 46 (Service Frovider Termination Events) (including pursuant to
Clause 46 3) or Clause 47 (Termination for Corrupt Gifts and Fraud) and in addition to any other
consequences which may result from the operation of any provision of the Agreement

5221 the Service Provider shali forthwith cease to execute any of the Services (or, in the event
of Partral Termination, those Services relating to the relevant Service Element) and this
Agreement shall terminate (except in the event of Parlial Termmation, i which case the
Agreement shall terminate in relation to the relevant Service Element),

5222 the Service Provider shall fully and prompiiy indemnify the Gouncil In respect of.
& the direct cost of procuring and performing the Services as would have been

periormed by ihe Service Provider duning the Service Penod (had this
Agreement not been terminated or Pattially Terminated) to the extent that such
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cost exceeds stich sums as would have been payable to the Service Provider
for petforming the Services and the Council:

{D shall be at fiberty to have such Seivicés executed by any persons
{whether or not the servants of the Council) and on such terms as the
Council shall in iis reasonable discretion think fit; and

. (i) shall be under no cbligation to employ the least expensive method of
having such Services executed;

{B) any other direct iosses or expensss {including sush costs of re-procurement as
are reasonable); and

(c) any Interest on amounts as set out in 52,2.2(a) and 52.2.2(b) above from the
Terminafion.Date or the date of Partial Termination (as applicable) uniil the date
of payment of such amounts;

‘ 65223 the Council shall be under no obligation to make any further payment fo the Servics
Provider and shall be entitled to withhold any payment which may have fallen due to tha
- Service Provider before termination or Partial Termination until the Service Provider has
paid in full to the Council all sums due under this Agreement or fo deduct there from any
sum due from the Service Provider under the Agreement; and

5224 the Council may at any time sell any unused goods and material and apply the proceeds
of sale in ar towards the satisfaction of any sums due or which may become due 1o it from

the Senvice Provider under this Agresment.

VU S ——

523  Where this Agreement is terminated by the Service Provider pursuant to Clause 48 (Termination for
Council Defaulf) or Clause 50A (Voluntary Termination), the Council shall pay fo the Servics
Provider the aggregate of:

52.3.2

G

provided fhe Service -,F?rovider'he;s used its reascnable endeavours to mitigate such Direct
lLosses under this Clatse 52.3 and excluding any amgunts relating to any Transferring
Coiitréct, -

524  Where-this Agreement is terminated pursuant to Clause 80 (Termination following 7 Year Review),
the Coungil shall pay fo the Sarvice:Providér:
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providedithe’ SennCErFrowderihas used its nreascnab[eaendeawurs io miiigate: such BErrect Losses,
and' exoludmgiany aroynis relating.to any: Transfemng Contract

Termiriatiofi on explry -of this Agréament. ghall’be wrthcut prejudice to.any rrghmsand.remed[es of the
Séivics- Prcwder and the CcuncrI accrued ll:refc-re~such “ferminatién or expxratron and nothmg i this
Agresmefit gl shall lprEjuleE the nght of erther Pariy 16 recover any amount cutetandrng at such
fefminglién or eXpiry. The-Servide Providars enﬁﬂement to payment of any drnouns’ cwed by the
Counci] 1 the Seiviee F'rcvrder purstiant to this; Glause' 52 shall constitute the sole and exclusive
entiflemeiits of-the Sérvice Provider i respéct-dftefiination

Without -prejudice ta the Service Provider's: cbhgatrcns under Clause 53 or Scheduls 16 (Extt
Arrangémerits); upon termination of expiry of this Agréément (howsoeVer artsing):

52.7.1 the Service Prowider shall forthwith vacate any Counell Premises, mimmise any
mccnvanrence jo thé CGoundll or any Ccuncrl Relatéd Parly éaused by such-vacation, and
MENC] agccd any damagé caused by the Seriee Provider (&t the: Service Provider's

expense),

272 - the Servrce-Prowder Shall fcrthwrth denver fo,thé Coufiéil: upon requeet all the Councrls
property:” (rncludmg but npt: lrmrted, to. rnatena!s documents, lnformaﬂcn, access keys)
l‘elatlngjntmthls Agreement in ts. pcssessrc "OF under IS ccntrcln ormh the posseSSIon of
underthe control of an any. suppllersr oF Sub-Ccntractors and. i default of ccmphance wrth
-ihts:clauaeﬂhe*Councrl‘may recoveripcssessrcn*therecffand the SenncerProwder grants a
llcencej cithe Councrlkor ItS'ép'pc[ﬁtedragents tc enter (fomhe.purposes of.such. eccve;y)
any premises:of the. Semce Providaioriits permrtted supplrersvor Sub Contradtors whete

any.such lierns 'may bé Held,, “
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524,1 the Service Provider's unamortised costs (excluding any amounts relatng to any
Transferring Contract) relating to-

{a) vehicles and plant,

{b) IT equipment and investment in IT mfrastructure;
{c) mvesiment in depot infrastructure; and/or

{d) mobilisation and franing,

used exclusively by the Service Provider i relation to the Services, and

6242 any redundancy payments in respect of staff who are not the subject of a TUPE iransfer to
a Replacement Supplier ar claims made by staff who dechine to accept employment by a
Replacement Supplier, provided that the Service Provider has taken all reasonable steps
o mitigate the costs by reassigning ihe relevant employees

Where this Agreement is terminated pursuant fo Clause 49 {Termination for Force Majeure), the
Councl shall pay to the Service Provider any Direct Losses {excluding any loss of profit) that have
been or will be reasonably and propetly Incurred by the Service Provider as a direct result of the
termination of this Agreement but only to the extent that, without double counting, the Direct Losses
are Incurred in connection with provision of Services Including.

65251 any matenals or goods ordered or subcontracts placed that cannot be cancelled without
such Direct Losses being incurred,

5252  any expendiure incurced i anticipation of the carrying out of the Services in the future,

652.5.3 the cost of demobilisation mcluding the cost of any relocation of equipment used in
connection with the Services;

52.5.4 redundancy payments,

provided the Service Provider has used s reasonable endeavours to mitigate such Direct Losses,
and excluding any amounts relating fo any Transferring Contract

Terminaiton or expiry of this Agreement shall be without prejudice o any rights and remedies of the
Service Provider and the Counell acerued before such terminatton or expiration and nothing in this
Agreement shall prejudice the nght of either Pariy to recover any amount outstanding at such
termination or expuy. The Service Provider's entitiement to payment of any amounts owed by the
Councl! to the Service Provider pursuant o this Clause 52 shall constitute the sole and exciusive
entilements of the Service Provider 1n respect of termination

Without prejudice to the Service Provider's obhigations under Clause 53 or Schedule 16 (Exit
Arrangements), upon termination or expiry of this Agreement (howsoever arising):

52.7.1 the Setvice Provider shall forthwith vacate any Council Premises, minimise any
incanivenience to the Council or any Council Related Party caused by such vacation, and
make good any damage caused by the Service Provider (at ihe Service Provider's
expense);

5272 the Service Provider shall forthwith deliver to the Council upon request all the Council's
property (including but not mited to matenals, documents, information, access keys)
relating to this Agreement In 1ts possession or under Its conirol or In the possession or
under the conirol of any suppliers or Sub-Centractors and In default of compliance with
this clause the Council may recover possessian thereof and the Service Provider grants a
licence 1o the Council or its appointed agents to enter (for the purposes of such recovary)
any premises of the Service Provider or its permitted suppliers or Sub-Contractors where
any such ifems may be held,

81




52.8

52.8

53.

53.1

§3.2

53.3

534

52.7.3 the Service Provider shall transfer any assets to the Gouncil as required by the Council in
accordance with Clause 60 (7ransferring Assets, Council Assels and Exclusive Assets);

52.74 the Service Provider shalf assign (ar procure the assignment) to the Council the benefit of
any guarantees, conditions and warranties associated with the assets which the Service
Provider is obliged to procure are fransferred to the Council in accordance with Clause 60
{Transferring Assets, Council Assets and Exclusive Assets) and give such assistance as
the Council may reasonably require In enforcing such guarantees, conditions and
warraniies;

52.7.5 to the extent any Council Data is held on systems which are owned or operated by the
Service Provider or any Service Provider Related Parly, the Service Provider shall iake all
necessary steps to ensure the prompt transfer of such Council Data.to the Ceuncil or as
the Council may direct in a format as reasonably required by the Council; and

52.7.6 'in the event that any-data transmitted or processed in gonnection with this Agreement is
either lost or sufficisitly degraded as fo be unusable as a resuli of the Termination, the
Service Providér shall be liable for the cost of reconstitution of that data and shall pravide
a full credit in respact of any charge levied for its transmission,

Clause 82.6 gnd 52.7 shall apply equally in the event of Partial Termination in respect of any
premises, properly, assels, guarantees, conditions, warranties and/or Couneil Data associated anly
with, or used by the Service Provider only in relation to, the relevant Service Element affected by
such Parfial Termination.

Noiwithstanding any other provisions of this Agreement, this Agreement shall only terminate .in
accordance with the express provisions of this Agreement.

EXIT AND SERVICES TRANSFER ARRANGEMENTS

Upon expiry of this Agreement or termination (in whole or in par) of this Agreement for any reason
the Service Provider shall provide the Exit Assistance Services {0 the Council in accordance with
the requirements of the Exit Plan and Schedule 16 {Exif Arrangements). The Service Provider shall
co-operate with the Council and/or the Replacement Supplier to the extent reasonably required to
facilitate the smooth migration of the Services from the Service Provider to the Council or, as
applicable, the Replacement Supplier and, in the case of any Pariner Authorlty Services, from the
Service Provider to any Pariner Authority and/or the Replacement Supplier.

Within ninety {90) days of the Setvices Commencement Date, the Service Provider shall provide a
draft Exit Plan and within ten (10) Business Days of provision of such draft plan, the Parfies shall
meet and use all reasonable endeavours o agree the contents of the Exit Plan, which must provide
for the orderly transition of the Services from the Service Provider to the Council andfor any
Replacement Supplier in the event of any termination (in whole or in parf) or expiry of this
Agreement and allow for the Service Provider to comply with its obligations urider Schedule 16 {Exit
Arrangements). If the Pariies are unable to agree the contenis of the Exit Plan within 2 20 Business
Day period, either Party may refer the dispute for resolution in accordance with the Dispute
Resolution Procedure. The plan as agreed or defermined shall be the Exit Plan.

The Service Provider shalil keep the Exit Plan under continuous review and include any proposed
updates to the plan in each Annual Programme.

In addition, within ten (10} days after service of a Termination Notice by either Party or twelve (12)
monthg prior to the Expiry Date, the Service Pravider shall update the Exit Plan into a final form that
could be implemented immediately and provides for a transifion to and is compatible with any
mobilisation plan of any Replacement Supplier or the Council (as the casé may be) and in doing s,
provide as much detail as is appropriate given the nature of the terminafion or expiry and the timing
of termination, so that such Exit Plan can be submitted 1o the Coungil for review and approval. The
Pariies shall meet and use their respective reasonable endeavours to agree the contents of such
Exit Plan based on the principles set out in the Termination Notice.
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53.5 Clauses 53 1 and 53 4 shall apply equally n any circumstances where one Service Element expires
or terminates before any other Service Element including (without imitation) by way of Partial
Termination, termination of the Technical Services pursuant to Clause 11A or the expiry of the
Service Period relating to the Environmental Services, Highways Services and Technical Services
pricr {o the termination of the Service Period relating o the Street Lighting Services pursuant to
Clause 5.

54 CONTINUING OBLIGATIONS

541 Save as otherwise expressly provided in this Agreement or as already taken mto account 1n the
caleulation of any payment of compensation on termination pursuant to this Agreement

5411 the termnation or expiry of this Agreement shall be without prejudice to any acerued nghts
and obligations under this Agreement as at the Expiry Date or the Termination Date, and

5412 the termination or expiry of this Agreement shall not affect the continuing nghts or
obligattons of the Council and the Service Provider as specified in the Special Condittons
and under the clauses in the table below (and the Schedules to which those Clauses refer
or give effect) and/or under any other pravision of this Agreement which 1s expressed to
survive expiry or termination or which 15 required to give effect fo such expiry or
termination or the consequences of such expiry of terrmination:

Clause/Schedule reference | Description
Clause 18 Contract Govemance- Helationships
Clause 21 Dispute Resolution
Clause 32 Service Provider Records
Clause 33 Open Book Accounting
Clause 40 Force Majeurs
Clause 41 Indemnnities and Liability
Clause 43 Insurance
Clause 46 Service Provider Termination Events
Clause 47 Termination for Cortupt Gifts and Fraud
Clause 48 Termination for Council Defauit
Clause 49 Tertminaton for Force Majeure
Clause 50 Termination following 7 Year Review
Clause 51 Partial Terminaiion
Clause 52 Consequences of Termination
Clause 53 BExit and Services Transfer Arrangements
Clause 54 Continuing Obligations
Clause 56 Employees
Clause 57 TUPE
63




Clause/Schediile réference | Description
Clause 58 Pensions
. Clause 60 Transferring Assets, Council Assets and Exclusive Assets
Clause 62 Intellectual Property Rights
Clause 66 Data Protection
. Clause 67 Freedom of Information
Clause 68 Information and Confidentiality
Clause 76 - Service of Notices
Clause 80 Further Assurance -
Schedule 1 Definitions
Schedule 15 Dispuie Resolqtior'l Procedutre
Schedule 16 Exit Arrangem-ents-
Schedule 24 Commercially Sensitive Information

PART 13: WORKFORCE ISSUES

85. PERSONNEL - KEY STAFF

55.1 Subject to Clause 56 {Employees), the Service Provider shall provide the Key Staff in relation o the
Services and shall obtain the Council's prior written approval before replacing or changing the role
of any Key Staff (such approval not to be unreasonably withheld or delayed). The approval or
rejection shall not in any way affect or release the Service Provider from any of its obligations under
this Agreement and is without prejudice to any other right or remedy the Council may have under

this Agreement.

56. EMPLOYEES

56.1  Disclosure and Barring Service

56.1.1 The Setvice Provider shall ensure that it, and shall procure that each of its sub-
contractors, takes the following action in respect of all staff, potential staff or persons
periorming any of the Services (other than Transferring Employees (each a "Named
Employee") before & Named Employee begins to atiend the Councll Premises to perform
any of the Services:

(@)

(b)

()

each Named Employee is quesfioned as to whether he or she has any
Convictions;

the results are obtained of a check of the most extensive available kind made
with the Disclosure and Barring Service in respact of each Named Employes;
and

to the extent permitied by Legistation or Guidance a copy of the results of such
check are notified to the Council.
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The Setvice Provider shalt procure that no person who discloses any Convictions, or who
Is found to have any Convictions foliowing the results of a Disclosure and Barring Service
check, 1s employed or engaged without the Couneil's prior written consent (such consent
not to be unreasonably withheld or delayed).

The Service Provider shall procure that the Council Is kept advised at all fimes of any
mernber of staff who, subsequent to lis/her commencement of employment as 2 member
of staff, receives a Conviciion or whose previous Convictions become known to the
Service Provider

562 Conduct of Staff

Whilst engaged at the Council Premises the Service Provider shall and shall procure that
any sub-contractor shall comply with the Council Policies and Standards relating to the
conduct of staff and securitly arangemenis The Service Provider shall take all reasonable
measures, Including displaying notices or other appropnate means, to ensure that all other
persons employed on any work in connection with the Agreement and zll Service Provider
Related Parties have notice that relevant Council Policies and Standards apply to them

The Service Provider shall ensure that a similar obligation to this clause 1s included in any
coniracts that are entered into with the sub-coniractors for the provision of the Services

The Council {(acting reasonably) may

@ nstruct the Service Provider that disciplinary action s taken agamnst any
employee of the Service Provider or any sub-contractor involved in the provision
of the Services (in accordance with the terms and conditions of employment of
the employee concerned) where such employee misconducts himself or ts
Ineompetent or negligent in his dutes (in which case the Council shall co-
operate with any disciplinary proceedings and shall be advised in writing of the
outcome); ot

(b) where the Council has reasonable grounds for considering that the presence or
conduct of an employee at any location relevant to the performance of the
Services Is undesirable, require the exclusion of the relevant employee from the
relevant location(s).

563 Admission to the Council Premises

The Service Provider shall at least twenty (20) Business Days before the date on which
the Service Provider first provides any of the Services provide the Council with a written
hist of the names and addresses of all employees or other persons who 1t expects may
require admission fo each Council Premises m connection with the prowvision of the
Services, specifying the capacittes in wiich those employees of other persons are
concerned with the Services and giving such other particulars as the Council may require,
The Service Provider shall update this information as and when any such individuals are
replaced or complemented by others, not less than twenty (20) Business Days before their
inelusion The decision of the Council on whether any person 1s o he refused admission to
the Council Premises shall be final and conclusive and the Council shall not be obliged fo
give reasons ior its decision The provisions of this clause 56 3 shall not apply to those
individuals who shall be required by the Service Provider or any sub-contractor to attend
on Councll Premises fo provide emergency reactive services In the case of such
individuals, the Service Provider shall or shall pracure that any sub-contractor shall ensure
that such ndividuals are accompanied at all times while on each Council Premises by a
mernber of the Service Provider or sub-contractor's staff who has been properly notified to
the Council In accordance with the terms of this Clause 56 3

564 Refusal of Admission

The Council reserves the nght (aciing reasonably) to refuse to admit to the Council
Premises any person, employed or engaged by the Service Provider of a sub-contractor
(and may reasonably require the Service Provider to refuse to admit to any Premises any
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56.5
96.6
56.7
66.8

person, employed or engaged by the Service Provider or a sub-contractor) whose
admission would,,in the opinion of the Council:

{a) present a risk to themselves or an Council Related Party or property; or

(b) in the Council's absoluie discretion would be a threat to secwity or policy
operations whether of the Council or otherwise.

56.4.2 The Council shall not be obliged to provide any reasons for refusing to admit any person
pursuant to this Clause 56.4.

Decision 1o Refuse Admission

56.5.1 The decision of the Councit as to whether any person is to be refused admission to the
Council Premises pursuant to Clause 56.4 (Refusal of Admission) shall be final and
conclusive, If the Council declines fo give reasons and/or where reasons are given but are
found fo be unreasonable for exercising its rights undér Clauses 56.2 (Conduct of Staff),
56.8 (Admission to the Council Premises), 56.4 (Refusal of Admission) and 56.6 (Removal
from Council Premises), the Council shall indemnify the Service Provider and keep the
Service Provider indemnified against all Direct Losses suffered or incurred by the Service
Provider, pravided that the Service Provider or the relevant sub-confractors has used iis
reasonahle endeavours to re-deploy that person elsewhere and/or to mitigate the claim.

Removal from Council Premises

56.6.1 The Service Provider shall comply with and/er procure compliance with any nofice issued
by the Council from time to time requiring the removal from any of the Council Premises of
any person employed thereon.who in the opinion of the Council acting reasonably is not
acceptable on the grounds of risk to themselves or a Council Related Parly or propetty

and that such persons shall not be employed again upon the Project without the written
consent of the Council.

58.68.2 The Service Provider shall immediately procure the removal from any of the Council

Premises of any person employed thereon where the Councl! Representative requires
such removal in the case of an Emergency.

Relief from Performance Deductions
Where the Council exercises its rights under Clause 56.4 and it can be shown that:

56.7.1 the Service Provider or any sub-contractor has acted in accordance with the relevant
provisions of this Clause 56; or

56.7.2 the Council did not act reasonably in instructing the Service Provider not to employ andfor
in requesting any remaval and/for in refusing admission,

then the Council shall give the Service Provider such relief from Performance Deductions for a
reasonable period fo allow the Service Provider or any sub-coniractor to make alternative
arrangeiments fo replaces the person whose employment has been refused or whose removal has
been requested. Any relief from such Performance Deductions given under this Clause 56.7 shall
only be in respect of those Services in which stch person is or would have been engaged.

Resources and Training
The Servica Provider shall procure that:

56.8.1 there shall be at all times a sufficient number of staff (including all relevant grades of
supervisory staif) engaged in the provision of the Services with the reqguisite level of skill
and experience. This obligation shall include ensuring that there are sufficient staff to
cover periods of holiday, sickness, other absences and anticipated and actual peaks in
demand for each of the Services; )
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569

5610

86 11

56.12

56 13

5682 all staff receve such framing and supervision as s necessary io ensure ihe proper
performance of the Services under this Agreement,

5683 from the Service Commencement Date, evidence of all relevant training and instruction of
all staff shall be kept together with relevant certificates and qualifications, (and update ihe
same), coples of which shall be provided fo the Couneil on request, and

56 8.4 all staff are appropnately qualified
Personnel Policies and Proeedures

The Bervice Provider shall procure that there are set up and mamntamed by it and by all sub-
contractors lvolved m the provision of the Services, personnel policies and procedures covering all
relevant matters (including discipline, gnevance, equal opportuniies and health and safety). The
Service Provider shalf procure that the terms and implementation of such policies and procedures
comply with Legislafion and Good Industiy Practice and that they are published In whiten form and
that coptes of them (and any revisions and amendmenis fo them) are forthwith issued to the
Council.

Provision of Information

Without prejudice to any other obligations of the Service Provider in this Agreement, and to the
extent permitted by Legislafion, the Service Provider shall, within a reasonable period of any
request by the Council, provide to the Counall all information (including any documents) reasonably
requested by ihe Council relatng to all staff mcluding, without himitation, information (and any
documents) regarding the framning, skills and competency of each member of staff, the numbers of
staff employed or engaged In provision of the Services and therr terms and condifions of
employment or engagement Provided that the Service Provider shall not, unless required by
another provision of this Agreemeni (be required to provide details of the remuneration of any siaff
to the Council The Couneil shall, upon making a request pursuant io this clause 56 10 explamn to
the Service Provider the reason for such request

Unsuitable Persons not to be engaged in the Service

The Council may, if t has reasonable grounds for beleving that any member of staff or potential
member of staff 1s or would be an Unsuitable Person, serve written notice on the Service Provider
requinng the Service Provider to procure (at the Service Provider's own cost and expense) that
such person I1s not engaged or employed directly or indirectly 1n, or in connection with, the provision
of the Service or any part of the Sernvice. The nghis contained within this Clause 56 11 shall be
exercised reasonably by the Council and not arbitranly, vexatiously or caprniciously The Service
Provider shall not be obliged o dismiss or procure the dismissal of any Unsuitable Person in
respect of whom a notice has been served pursuant o this Clause 56 11

Service Provider's Responsibility

Save as expressly provided i this Agreement, the Service Provider shall be entirely responsible for
the employment and conditions of service of its staff and shall procure that a Sub-Gontractor and
any of iis sub-coniractors s likewise responsible for the staff employed by them The Service
Provider shall carry out such checks as may he required n order to comply with Immigration
Asylum and Nationalifty Act 2006

Non-Discrimination

56.13.1 In the performance of the Services the Service Provider shall not unlawfully discriminate
within the meaning and scope of any law (including but not Iimited to the Equaity Act
2010), enactment, order or regulation relating to discnimination (whether in race, gender,
religion, belef, disability, sexual orientaton, age, human nghis or otherwise) n
employment and shall have regard to other official guidance and code of practice In
relation to promotion of equality In service provision and employment
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&8.

.: 58.1

59.

58.1

58.2

58.3

58.4

56.13.2 The Service Provider shall take all reasonable steps o secure the ohsetvance of Clause
56.13.1 by its staff employed tc provide the Services.

56.13.3 The Service Provider shall provide on request such information as the Service Provider
may reasonably reguire for the purpose of assessing the Service Provider's confinued
compliance with this Clause 56.13.

56.18.4 [f any court or tribunal, or the Equality and Human Rights Cotnmission should make any
finding of unlawful discrimination against the Service Provider or any Sub-Contractor and
their sub-contractors then the Service Provider shall take all necessary steps to prevent
recurrence of such unlawfuj discrimination and.shall deliver to the Council fully details of
the steps taken fo prevent such recurrence.

TUPE

The Parties shall comply with the provisions of Schedule 30 {TUPE).
PENSIONS

The Parties shall' comply with the provisions of Schedule 31 {Pensions).

PART 14: PREMISES AND ASSETS

ACCESS TO COUNCIL PREMISES

Shait Term Depot

The Council acknowledges that the Service Providers proposal for the provision of the
Environimental Services, the Highways Services and the Street Lighting Services was prepared on
the basis that premises ldcated at Bridgewater House, Manchester Road, Carrington, M31 4NQ (the
Carrington Depof) would be available to the Service Pravider on a peppercorn rent for the period
between the Service Commencément Date and 30 April 2017 (ihe Initial Period).

The Council wishes to agree an alternative depot to the Carrington Depeot with-the Service Provider
as the Council expeets this will allow for costs savings to be made by the Council. Accordingly, the
Councll is seeking o secure a break clause io cease occupation of the Carrington Depot on 30 April
2017, failing which the Jease of the Carrington Depot will run until 3 May 2022,

[f the Council notifies the Service Provider no later than the date twenty (20) Business Days prior fo

the Service Commencement Date, that it requires the Service Provider to occupy the Carrington
Depot, then:

89.3.1 the Service Provider shalt use all reasonable endeavours 1o enter into ihree separate sub-
leases for such demised area as the Parties (acting reasonably) may agree to be
appropriate for use by the Service Provider for the delivery of the Environmental Services,
the Highways Services and the Street Lighting Services on terms to be agreed by the
parties {acfing reasonably), including those terms stated in Clause 59.6;

58.3.2 the term of any such sub-lease shall elther be for the Initial Petiod or until & [ater date hut
no |ater than 3 May 2022, as notified by the Council; and

59.3.3 the Service Provider shall not be entitled to any compensation or relief from its obligations.

If the Council notifies the Service Provider no later than the date twenty (20) Business Days prior to
the Service Commencement Date, that the premises located at Second Avenue, Trafford Park, M17
1EE (the Trafford Park Depot) and the premises located at Wharf Road, Altrincham, WA14 1ND
(the Wharton Road Depof) will be available, then:

58.4.1 the Service Provider shall use all reasonable endeavours to enter into three separate sub-
leases for such demised area as the Parties (acting reasonably) may agree fo be
appropriate for use by the Service Provider for the delivery of the Environmental Services,
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the Highways Services and the Strest Lighting Services on terms to be agreed by the
Parties (acting reasonably), including those terms stated in Clause 59 8,

5942 the term of any such sub-lease shall either be for the Initial Period or until a later date but
no later than 3 May 2022, as nofified by the Council, and

59.43 a Councll Change shall apply in accordance with Clause §3.11.

Subject to Clauses 59.3 and 58.4, the Council and the Service Provider shall use reasonable
endeavours fo dentify premises approprate for use hy the Setvice Provider for the delivery of the
Environmental Services, the Highways Services and the Street Lighting Services for the [nmal
Penod (and shall prionfise options which have a lower rental costs that the costs mcurred by the
Council 1n respect of the Carrington Depot at the Adgreement Date) and

68.5.1 where either parly identfies any proposed location that may be suitable i shall identify the
same 10 the other parly together with sufficient details 1n wifing to enabie the other parly
to consider the appropriateness of such proposed location,

5952 the other party shall within five (8) Business Days of receipt of such details either confirm
Its approval for such proposed alternative location (such approval not to be unreasonably
withhield or delayed) or identfy that such proposed alternative location 1s not suitable
together with iis reasons for the same, and

5853 where the Parlies agree to such proposed aliernative location the Council shall enter into
one or more leases with the Service Provider as tenant for such alternative location upon
such terms as the Parties (aoting reasonahly) shall agree, and a Council Change shall
apply in accordance with Clause 59 11

Any sub-leases fo be entered nio pursuant to this Clause 59 shall be on the basis that

5861 the Parlies will agree to exclude the provisions of sections 24 to 28 of the Landlord and
Tenant Act 1954 and each Pzrty shall complete the necessary procedures to effect such
excluslon;

5062 = separate demise for each Service Element to be delivered by the Service Provider from
the relevant alternative location,

5988 a lease capable of termination or assignment to a Replacement Supplier (which may
include the Council) at the Council's option if the provision by the Service Provider of the
relevant Service Element or Service Elements under this Agreement Is terminated or
expires In accardance with this Agreement,

59:64 Councii will enter into the headlease with the landlord for the agreed term,
58 6.5 the Council will pay the rent, subject to agreeing the level, and
5966 the Parties will arrange for appropnate regisirations of the leases at the Land Registry.

[f nether Clause 59 3 or 58 4 apply, then to the extent the Service Provider 1s unable fo secure a
proposed alternative location or locations in accordance with the provisions of Clause 59 5 before
the Service Commencement Date then untl such time as appropriate depot arrangements are
agreed pursuant to this Clause 59°

58071 the Service Provider shall be relieved from its obhgation to prowvide any of the
Environmental Services, Highways Services, Street Lighting Services andfor Technical
Services (or any part of the same) to the extent that the absence of a Depot prevents them”
from providing such Setvices;

5972 any such failure io provide those Services shall be disregarded for the purposes of the
Council's rght to terminate this Agreement under Clause 48 (Service Provider Termination
Events),
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59.7.3  the Seivice Provider shall only be entitled fo recelve a Payment 1o the extent It provides
the relevant Environméntal Services, Highways Services, Street Lighting Services and/or

Technical Sefvices (or ary part of the'same)y and

59.74  the-Couiiil Will be entifled’ts pSifdm (or procure the performance of) those elements of
the Sefvicds which the Service Provider is lindblé:fo provide. (notwithstanding the terms of
Clause 8 {Exclusivity)).

Long term Depot

59.8

Ihe Council ocknowledges that the Service Provider's proposal for the provision of the

50.9

88,10

the basis that premises would be provided to the Service Provider on a Peppercom rent from the
end of the Initial Period untll the expiry or earlier termination of the provision of any Service Element
in accordance with this Agreement.

The Pariies agree.during.the Iﬁi;f,al‘:[f’eriod-(or otherwisgthé period.of any interim depof-anangement
agreed which Is shorier than this period) fo work together to develop a depot strategy for the

remainder of the Service Period and identify locations which are within the Gouncil Area.

Eithér Party.shall withir (20) Business-Days of receipt of any proposal from the othéF elther confirm
ts-approval for suchproposed alterhative location (such appraval not to be unféasonably withheld
or delayed) or identify ic the other Farty that such proposed alternative Jocation s not sUitable
together with its reasens for the same,

Entitternent fo Council Changs

59,11

60.

60.1

60.2

603

Where this Clause applies as stated in this Clausg 58, there wil he'a deemed Change.requested by
the Councll to use the relevant alternative fifériisas for the Provision of the relevant Service
Elements or.parts-tharegf in;place of Carfiigton. Depatand such Change request shall. berdealt with
in accordance with the Ghange Contral Prageduiet [Fof e pufpgses of any desmed. Change
requested.by-the Councll-it accordance withhis-Glanss*59.14; in assessing-the-Estithated, Chariae
in Service Costs the.Servige Provider shall oplytbeséntitledito costs vihers the dltefnalivaipremises
are more than: one (1) fhile outside the Géuncil Arga, in which case. costs. will 'hé compensated
under tHe followifig headings:

59.11.1 fuel costs;

59.11.2 veicleicosts; and
59.11.3 the effedt on étéffihg levels due to additional vehicles being required.
TRANSFERRING ASSETS, COUNCIL ASSETS AND EXCLUSIVE ASSETS

The Servicg Provider and ths:Couneil shall.enter into a novation agreément in the “agreed form" on

the Agfedingnt.Dete i respoict of éach Trarisféring Gontrict. The Seiss Providét shall comply

with.{His fafms.of-sath Trarisferring Contract.and the!GaunG]

NS Leims.aeac, il shali iave'ng liabliity in.relation to'ahy
Transferring Contidet. ’

The Gouricil- shall fansfer the. Initial Transferring-Assels'io the Service Provider on the Service
e efIn-cong oivan "as. Is" Bagis and

Comimencefment Date'in-onsideration of if T

the Counelimakssnoeprésentation or watiaryastoNhelconaiuony GUSITY, stEbiy.er fidess for
anly purpos€ ofithia.InitialvTrafisterting Agsatstand.ihe InitiallTransferting’Assets Shall'be-at the risk
of the Servicg:Rrovider from thé Seivice ‘Corninencément Date,

The Coungil' éﬁ:@lénéfmﬁﬁj@Aﬁéw‘flae"!?fgvidémffi@‘ irsé the Council ASSE%Q during the Séivices Period
subjectdo-the follow ‘ ‘ ‘

ngiconditions: - S

-
P

60.3.1  tho 5avics Frovider-shall (subjgstto Clatise 22 (Thifd Party Gontracts and Income)) use
the.Colncil Assétsisolgly for the-plrpgse of providirig the‘ﬁéfylﬁés;
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60.4

6032

60 3.3

6034

6035

6036

60.3.7

the Service Provider acknowledges that the Council Assets are supplied by the Council on
ah "as 1s" basis and the Council makes no representation or warranty as to the condition,
quality, suitability or fitness for any purpose of the Gouncil Assets,

the Service Provider shall saiisfy itself i1 refation to each of the Council Assets as io
whether it 1s suitahle for use n providing the Services;

such right to use those Council Assets shall terminate automatically without rotice from
the Ceunell upon the Expuy Date or Termination Date,

the Setvice Provider shall be responsible for the fransfer of the Council Assets o the
Couneil on the Expiry Date or Termination Date and shall take all such action as may be
required (at Iis cost) fo procure that all Council Assets are transferred into the custedy of
the Couneil or such third party as the Council may nominate,

the Service Provider shall ensure at all tmes that the Councll Assets are used i a skilful
and proper manner (and 1n accordance with Good Industry Practice and any operating
Instructions Issued for such Council Assets) by properly skilled and {rained persons,

whilst such Courncll Asseis are In the Service Provider's possession, clstody or control

(a) such Council Assets shall be at the Service Provider's sole nsk and the Service
Provider shall procure that they are kept safe and secure 1n accordance with the
provisions of this Contract,

{b) the Service Provider shall ensure that the Council Assets are only located or
stored (temporanly or otherwise) in premises owned or conirolled by the Council
or In premises owned or controlled exclusively by the Service Provider (and
details of any such premises shall be notified to the Council prior to such
Iocation or storage of the Council Assets);

(c) the Council shall have access to all or any of the Councll Assets for the purpose
of viewing, inspecting or testing any of the Council Assets, and

(d) the Service Provider shall take all steps necessary to ensure that fhe Owner's
tile to the Council Assets Is secured aganst any lien, encumbrance or any
other possible clains by third parties, and ensure the Councidl's nghts and
interests are protected

In respect of all Council Assets-

6041

g042

60.4.3

6044

6045

the Service Provider acknowledges that neither it nor any Sub-Contractor has any legal or
equitable clam to such Council Assets, and agrees not to contest ownership of such
Counecil Assets,

the Service Provider shall not create (or attempt io creais) any legal or equitable interest
in such Council Assets In ®is favour or otherwise (and shall ensure that no Sub-Cantractor
will do sa),

to the fullest extent permitted by law, the Service Provider waives any righis which it may
have to take or seek fo take a lien over such Council Assets In respect of any sums due
from the Council to the Service Provider pursuzant to this Goniract;

the Service Provider shall notify the Council as soon as reasonably practicable in the
event of any loss or damage to the Council Assets and such loss or damage shall be
recorded in the Assets and Equipment Register,

the Service Provider shall not (and shall procure that all and any of the Sub-Cantractor

shall not) delete, remove or deface any labelling or other markings placed on the Council
Assels by or on behalf of the Couneil,
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60.4.6 the Setvice Provider shall maintain, protect and preserve the Assets (including any
intellectual property or intangible assets) employed in the performance of its obligafions
uridér the Agreement in good standing or good working order, subject fo fair wear and
tear; and

60.4.7 where any Asset is lost, destroyed or otherwise beyond repair, the Service Provider shall
replace the Asset with property, rights or liabilities in modern equivalent form to the Asset
to be replacad, The Serviee Provider shall at all times maintain an appropriate volume of
Spares, and/or an appropriate level of access to spares from a third party, to enable it fo
perform its obligations under the Agreement.

The Gouncil does not give any warraniy or undertaking or make any representation (elther express
or implied) as to the completeness, satisfactory quality, condition, suitability or fitness for purpose of
the Initial Transferring Assats, the Councll Assets or in relation to any Transferring Contract, in
refation to the Services or for any cther purpose. Neither the Council nor any Council Related Party
shall be liable fo the Service Provider or any third parly in contract fort, negligence or breach of
statutory. duty or otherwise as.a.result of the condition of any Initial Transferring Asssts or. Coungil
Assets including.where such assetls are of unsafisfactory quality or condition or being unsuitable or
unfit for the provision of the Services ar for any other purpose.

The Service Provider shall not in any way be reiieved from any obligation under this Contract nor
shall it be entified to claim against the Council on grounds that any assets or equipment, including
the Initial Transferring Assets or the Council Assets are of unsatisfactory quality or cordition or
unsuitable or unfit for the provision of the Services or for any other purposes and shall be
responsible for making its own enquiries as to the suitability or otherwise of such assets or
equipmeni.

Beiore the Service Commencement Date the Parfles shall agree (acting reasonably) in writing
which stock and commodities shall be included In the Rolling Inventory and the Council shall
transfer and the Service Provider shall aceept, on the Service Commencement Date the transfer of
any stock and commodities stated in the agreed Rolling Inveniory.

The Service Provider shall (at its own cosi) be responsible for replacing any Assets or obtaining
new Assets as necessaty to perforni the Services (including in respect of Council Assets and

Exclusive Assets). If at any #ime during the Agreement Pericd the Service Provider oF s Sob=—

Contractors shall acquire Assets; those assets shall.be deemead to be Exclusive Assets unless the
partiss agrée in writihg olherwise {ex&ept where the Council has approved hé shared uss of such
new Assets fo provide. Third:Pariy Services in accordance with:Clause 22, in which casethe-assets

Shall-Ge-deemed t6:be: Shafed=Assétsyand a-Hesdiiptioh of the Assets-stiall-then"be added i5*hie -

relevant part of the Rolling Inventoty. The Service Provider shall not changs the categorisation of
any Exclusive Assets or Shared Agsets without the prior written consent of tha Council,

Subject to Clause 13 (Pariner Authority Services) and Clause 22 the Service Provider shall be
perfmitfed to use Shared Assets to provide services similar to the Services to other organisations
provided that:

60.9.1 such use shall not adversely affect the Services; and
60.9.2 the Service Provider notfifies the Council in writing prior to the commencemeft of such
use,

The Servica Provider shall promptly Indemnify the Cauncil against all damages to any ifem of
Councll equipment tatised. by a failure or deféct in the Sarvice: Provider's-assels or-equisiment
(including any hardware).or by the atts or omission of the Service Prévider or the Service:Provider
Related Partigs. .
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6012 Clause 80 11 shall apply equally in the event of Partial Termination In respect of the assets used by
K- the Service Provider only m relation to the Service Element affected by such Partial Termination.
& 60.13  If the Council exercises its opfion fo purchase the Exclusive Assets or recelve a licence of Shared
T Assets (or any of them), the Service Prowider shall pracure the delivery of the Exclusive Assets or
| @ Shared Assets (as applicable) to the Councll in accordance with its obligations contamed in this
; Agreement and shall exscute such mstruments and do alf such things as are necessary fo transfer
" Its rights, file and interest 1 and to the Exciusive Assets or Shared Assels (as applicable) to the
Council,
| & 60 14 When acquiing any interest in any Shared Asset or Exclusive Asset the Service Provider shall do
1y so on such terms as fo allow it to comply with the provisions of this Agreement theluding (without
= limitation) Clauses 38 4 and 60 11
® 6015 On the termination date or Expity Date (as applicable) the Service Provider shall transfer to_ the

Council the quantities of stock and commodities stated In the most recent verston of the Rolling
Inventory, less:an amount equal to the:quantiies which the Service Provider has used in the period
between thevdate oftlie Most réeant varsion of the ‘Rolly Invertory dnd the termnation date ofF
Expiry Date:(as applicable) provided such use relates fo the proviston of the Services n accordance
with this Agreement
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61 MAINTENANCE OF ASSETS AND EQUIPMENT

611 The Service Provider shall be responsible for providing or procuning the provision of all Assets
necessary for the perfofmance of its obligations under this Agreement, and shall mamntan a Rolling
[nventory which records all Asiets, &fock and constmables used in the provision of the Sarvices,
identifyig Council Assets, Exclusive Assets, Shared Assets and other Assets. The Servica
Provider shall provide the Council with afy up to date copy of the Ralling Inventory within twenty (20)
Business Days of the heginning of each Agreement Year, and at any other time as the Council may

reasonably réduire

612  The Service Frovider shall ensure on a continuing basts that at.all imes the Asssis are mantained
and renewed,or. refreshed at no additonal cost torthe Couneil sufficient to-@fisure.

i

6121 thé Services ;a'_yg‘-pé;fﬁffﬁgc_tﬁjtﬁ gecordarice with this Agreefignt and the Targét Servics
Ligvels o the Serics Cammencetiient Date until the edfher-of thé Expify Daté or the,
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61.4

615

61.6
0.

61.7

61.2.2 thatall Asseis are kept secure and in good and serviceable repair and in such condition as
is commensurate with the proper performance of the Service Provider's obligations under
this Agreement;

61.23 with the exception of any Software which shall be dealt with in accordance with Clause 62
(Intellectual Property Rights), the Service Provider owns the Intellectual Property Righis or
obtains licences from the owner of those rights (fo the extent they exist) in the Assets used
to perorm the Services and shall procure that such licences are freely fransferable to the
Council on termination or expiry of this Agreement; and

61.24 the Exclusive Asseis and Council Assets which are required by the Council or any
Replacement Supplier are handed back to the Council or the Replacsment Supplier (as
the Council shall direct) on the Expiry Daie or the Termination Date in a condition
complying with the requirements of this Clauss 61 (Mainfenance of Assefs and
Equipment) and the Specification.

If the Councll reasonably belleves that the Service Provider is in breach of its obligations under
Clause 61.2 then it may carry out (or procure) a survey of the Assets to assess whether the Assets
have been and are being maintained, renewed andfor refreshed by the Setvice Provider in
accordance with its obligations under Clause 61.2.

The Council shall notify the Service Provider in writing a minimum of ten (10) Business Days in
advance of the date on which it wishes to carry out the survey. The Council shall consider in good
faith any reasonable request by the Service Provider for the survey to be carried out on a different
date if such request is made at least five (5) Business Days prior o the nofified date and the Service
Provider (acting reasonably) is able to demonstrate that carrying out the survey on the noiified date
would materially prejudice the Service Provider's ability to provide the Services.

When carrying out any survey the Council shall use reasonable endeavours to minimise any
disruption caused to the provision of the Services by the Service Provider, The cost of the survey
shall, except where Clause 61.6 below applies, be borne by the Council. The Service Provider shall
give the Councli, or any Third Pariy acting on its behalf, free of charge any reasonable assistance
required by the Council during the carrying out of any survey.

If the survey shows that the Service Provider has not complied or is not complying with its
obligations under Clause 61.2 the Council shall:

61.6.1  notify the Service Provider of the rectification and/or maintenance work which is required
1o bting the condition of the Asseis to the standard they would have been in if the Servies
Provider had complied with or was complying with its obligations under Clause 61.2;

61.6.2 specify a reasonable period within which the Service Provider must carry out such
recfification and/or maintenansce wark and/or technology refresh work; and

61.6.3 be entitled to be reimbursed by the Service Provider for the cost of the survey.

If the Service Provider has been notified under Clause §1.8.1 that rectification and/or maintenance
work Is required, the Service Provider shall carry out such rectification and/or mainienance work
andfor technology refresh work within the period specified and any costs it incurs in carrying out
such rectification and/or maintenance work shall be at its own expense, If the Service Provider fails
to carry out such rectification, maintenance work and/or refresh work within the specified period the
Council shall be entitted to carry out such work itself or engage a Third Parly 1o do so and be
entitled to be reimbursed by the Service Provider for the cost of such work. The Service Provider
shall provide all reasonable assistance to the Council and any Third Parly engaged by the Council
to facilitate the carrying out of the rectification, maintenance or refresh work.
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Any Disputes ansing out of this Clause 61 {(Mainfenance of Assets and Equipmenty shall be
resolved in accordance with the Dispute Resolubion Procedure.

PART 15: 1PR, DATA, INFORMATION AND CONFIDENTIALITY

62.

62 1

62.2

623

624

625

62.6

INTELLECTUAL PROPERTY RIGHTS
IPR Indemnity
The Service Provider shall-

6211 be responsible for, and shall release and indemnify the Council and any Council Related
Party on demand from ali PR Liability and aganst all IPR Claims; and

6212 manage any [PR Clam brought against the Council or any Council Related Party, at its
own expense and take such action as 1= necessary to minimise the impact of any IPR
Claim on the Couneil and any Council Refated Party and the delivery of the Services
pending the outcome of the IPR Claim,

save where any IPR Liability or IPR Claim has ansen out of the use of any Intellectual Property
Rights by the Council or any Council Related Party otherwise than m accordance with the terms of
this Agreement or the compliance by the Couneil with it's statutory duties

Where either Party becomes aware of any IPR Claim being brought or any PR Liability anising it
shall, as scon as reasonably practicable, notify the other Party of the same.

The Council shall, where reasonably requested by the Service Provider, assist the Service Provider
In the management of any IPR Claim and where the Council does so assist the Service Provider
shall reimburse the Couneil for any costs and expenses reasonably and properly mcurred in doing
so (including but not imited to reasonable [egal costs and disbursements on an indemnily basis)

Nerther Parly shall make any admissions which could be prejudicial te the defence or setilement of
the {PR Claim (or could increase the IPR Liability) without first obtaiing the wnitten permission of
the other Party, such permission not to be unreasonably withheld or delayed

If an IPR Claim 1s made, or the Service Provider anticipates that an IPR Claim might be made, the
Service Provider may, at its own expense, either

6251 procure for the Council the nght fo continue using the relevant item which 1s subjact to the
[PR Claim; or

6252 replace or modify the relevant item with nhon-infringing substitutes provided that

(a) the performance and functionality of the replaced or modified item 1s ai least
equivalent {o the performance and functionality of the onginal item,

(b) the replaced or modifled item does not have an adverse effect on any othet
Services,

()] there 15 no additional cost to the Council, and

{d) the terms of this Agreement shall continue to apply to the replaced or modified
tetn

If the Service Provider elecis to modify or replace an ltem pursuant to Clause 62.5.2 or to procure a
licence in accordance with Clause 62.5.1, but this has not avoided or resolved the IPR Glaim, then,
without prejudice to the indemnity set out In Clause 62 1, the Service Provider shall be liable for all
reasonable and proper costs incurred in the provision of the substiiute items andfor Services

Ownership of Infellectual Properiy Rights
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62;7  Exceptas expressly set out in this Agreement, during the course of this Agreement:

62.7.1 the Council shall not acquire any right, title or interest in or to the Iniellectual Property
Rights of the Service Provider or its licensors in:

{8) -the Service Provider Software;
(b) the Third Parly Software; and
(c) the Service Provider Background IPR; and

62.7.2 the Service Provider shall not acquire any right, fitle or interest in or to the Intellectual
Properly Rights of the Councll or its licensots in:

)] the Councll Sofiware;

(b) the Council Data;

(0) the Database,
(d) the Council Background IPR; and
) any documentation relating to the Services prepared by the Couneil.

62.8  Where either Parly acquires, by operation of law, iille to Intellectual Property Rights that is
inconsistent with the allocation of tifle set out in Clause 62.7, it shall assign in writing such

Intellectual Property Rights as it has acquired 1o the other Party on the request of the other Party
{whenever made).

Licences granted by the Service Provider
629  The Service Providet:

62.9.1 hereby grants to the Council, free of charge, an imevoecahle, non-exclusive and
‘transferable (bui only to any assignee or transferee of any rights or benefit under this
Agreement or at any fime foillowing termination of this Agreement) licence to use the
Intellectual Property Rights which are or become vested in the Service Provider, the
Service Provider Software and the Third Parly Sofiware, the Documentation and the
Database; and

62.9.2 shall, where any Intelleciual Property Rights are or become vested in a third party, use all
reasonable endeavours to procure the grant of a licence io that referred fo in Clause
62.10.1 to the Councll for the purpose of:

{(a) the Council complying with its statutory duties, performing its obligations and
exercising ifs righis under this Agreement and receiving the benefit of the
Services; and

(=) following termination of this Agreement, the continued delivery of the services
similar fo the Services,

(together, the Approved Purposes), and in this clause “use" shall include the acts of copying,
modifying, adapting and translating the maierial in question and/or incorporating them with other
materials and the term "the right to use” shall be construed accordingly.

Licences granted by the Council

62.10 Subject to Clause 62.11 the Councii hereby grants io the Service Provider a royalty-free, non-
exclusive, non-transferable licence during the Agreement Period to use;

62.10.1 the Council Sofiware;
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62.11

6212

6213

63.

631

632

633

634

g4.
g4 1

g4 2

64.3

64 4

62102 the Database; . -
62.10.3 the Couneil's documentation, processes and procedures, and
62104 the Council Data,

The licence granied 1n Clause 62 10

62111 ncludes the nght to grant sub-licences to Sub-Contractors provided that any relevant Sub-
Contractor has entered Into a confidentiality undertaking with the Service Provider on the
same terms as set out in Clause 68 {Information and Confidentiality); and

62.11.2 s granted solely to the extent necessary for performing the Services In accordance with
this Agreement The Service Provider shall not, and shall procure that the Subcontractors
do not, use the licensed matenals for any other purpose or for the benefit of any person
other than the Council

MNerther Party shall have any nght to use any of the other Pariy's names, logos or trade marks on
any of its products or services without the other Party’s prior written consent.

In the event of the fermination or expiry of this Agreement, the licence referred to In Clause 62 10
any sub-licence granied in accordance with Clause 62 11 shall terminate automatically and the
Service Provider shall deliver to the Council all matenal licensed to the Service Provider pursuant to
Clause 62 10 or Clause 62.11 in the Seivice Provider's possession ar control

BRANDING

The Service Provider shall only use the Council's name and logos for purposes which the Council
approved 1n writing as being connected with the provision of the Services and shall return io the
Council any unused publicity matenal of any description (whether stored electronic or otherwise) at
the end of the Agreement Penod, or when otherwise directed by the Councll to do so.

Notwithstanding Clause 63 1, the parties agree to work together to agree ways in which the
partnership can be branded and publicised. The Service Provider shall when directed by the Council
to do se, provide a written proposal (not breaching the Intellectual Property Rights of any Third
Party and subject o the indemnity provided by the Service Provider in Clause 62 (Infelleciuaf
Property Rights)) outlining its plans to brand and publicise the Services.

The Councll shall at its sole discrelion be eniitled to aceepi, reject or modiy any such proposal
Once the branding proposal has been agreed with the Council, such plans shall be implemented by
the Service Provider and the Parties agres to review the plan from time to time bui no more than on
an annual basis

The Service Provider shall not knowingly do or omit to do anything which 1s contrary to the core
values of the Council

COUNCIL DATA

The Service Provider hereby assigns to the Counell, with full #itle guarantee, fitle to and all rights
and interest m the Database or shall procure that the first owner of the Database assigns 1t to the
Council on the same basis.

The assignment under Clause 64.1 shall either take effect on the Agreement Date or as a present

assignment of future nghts that will take effect immedrately on the coming into existence of the
Databass, as appropnate.

The Service Provider shall wave or procure a watver of any moral rnghis in the Daiabase assignad
ta the Council under this Agreement

To the extent that it 1s necessary for the Council to obtain the full benefits of ownership of the
Database, the Service Provider hereby granis fo the Council and shall pracure that any relevant
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64.5

64.6

64.7

64.8

64.8

64.10

third party licensor shall grant to the Council a petpetual, irrevocable, non-exclusive, assignable,
royalty-free and global licence o Use, sub-license and/or commercially exploit any Background
[PRs ar {PRs owned by a third party that are embedded in or which are an integral pari of the
Database.

The Serviee Provider acknowledges that (subject to the provisions of the Data Protection
Legislation) the Council Data is the property of the Couneil and the Council hershy reserves all
Intellectual Property Rights which may subsist in the Couneil Data.

The Service Provider shall take all necessary steps to ensure that any Council Data which comes
info its possession or contto! is protected in accordance with the Data Protection Legislation and
appropriate security procedures and in compliance with Good Industry Practice {(having regard {o
the nature of their other obligations under this Agreement and under the Data Protection
Legislation). .

Maintenance of Data

To the extent that any of the data, materials and documents referred to in this clause are generated
by or maintained on a computer or similar system, the Service Provider shall:

64.7.1 use all reasonable endeavours to procure for the benefit of the Council, at no charge or at
the lowest reasonable fee, the grant of a licence or sub licence for any relevant software to
enable the Council or its nominee to access and otherwise use (subject to the payment by
the Council of the relevant fee, if any) such data for the Approved Purposes. As an
alternative, the Service Provider may provide such data, materials or dosuments in a
format which may be read by software generally available in the market at the relevant
time or in hard copy format; and

64.7.2 in relation only to any bespoke software created for the purposes of this Agreement enter
into the National Computing Gentre's then current multi licence escrow deposit agreement
or standard single licence escrow deposit agreement as appropriate in each case.

The Service Provider shall ensure the back up and storage in safe custedy of the data, maierials
and documents referred to in Clause 64.7 (Mainienance of Data) in accordanece with Good Industry
Practice. Without prejudice to this obligation, the Confractor shall submit to the Councils
Representative for approval its proposals for the back up and storage in safe custody of such data,

. materials and documents and the Goungcil shall be enfitled to object if the same is not in accordance

with Good Industry Practice. The Service Provider shall comply, and shall cause all Service
Provider Flelated Pariies to comply, with all procedures to which the Council's Representative has
given its approval. The Service Provider may vary its procedures for such back-up and storage
subject to submitting its proposals for change to the Council's Representative, who shall be entitled
to object on the basis set out above.

In the event that Council Data used in the provision of the Services is corrupted or lost by the
Service Provider as a result of 2 breach by the Service Provider of Clause 64.8, the Council shall
have the option, in addition fo any other remedies that may be available to it either under this
Agreement or otherwise, to elect either of the following remedies: -

84.9.1 the Council may require the Service Provider at its own expense to restore or procure the
restorafion of such Council Data using the back-up copy referred io in Clause 65 (Daia
Back Up); or

64.9.2 the Council may itself restore or procure restoration of such Council Data using the back-
up copy referred to in Clause 65 (Data Back Up), and shall be reimbursed by the Service
Provider any reasonable expenses so incurred,

The Service Provider shalk

84.10.1 not use the Council Data, except as may be required to provide the Services or as
instructed by the Council;
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65.

65.1

65 2

653

Gg.

66 1

64.10.2 not disclose the Council Data to any thied party, other than in accordance with the
requiremnents of the Data Protection Legislation for the purposes of fulfilling its obligations
under this Agreement, except with the prior wntten consent of the Council or as required
by this Agreement,

64103 undertake Its obligations under this Agreement in stich a manner as o preserve so far as
reasonably possible the integrity and prevent any loss, disclosure, theft, manipulation or
Intereeption of the Council Data, and/or

64 104 upon request provide the Council with full access to any systems of the Service Provider
or its Key Sub-Contractors where Council Data 15 siored or held

DATA BACK UP

The Service Provider shall at all imes from the Agreement Date and throughout the Agreement
Penod ensure that it has arrangements in piace for baclk-up copies of all Councll Data 1 non
propnetary electronic form held by the Service Provider on any hardware to be storad and secured
safely in a bulding (not being a Council Premises or Service Provider's Premises) which 1s
approved by the Council, such approval not to be unreasonably withheld (“the Back-Up Location")

Without prejudice to the obligations set out Clause 65.1, the Service Provider shall submit to the
Council Represeniative for approval Its proposals for the back-up and storage i safe cusiody of the
data, matenals and documents and the Council shall be enfifled to object if the same s not
accordance with Good Industry Practice, The Service Provider shall comply, and shall prosure that
all relevant Sub-Contractors comply, with all procedures to which the Council Representative has
given its approval. The Service Provider may vaty Its procedures for such back-up and siorage
subject to submithing its proposals for change o the Gouncil Representative, who shall be entitled fo
object on the basis set out above.

As a minimum requirement back-up copies of all Council Data 1n electronic form held by the Service
Provider on any hardware shall be transferred to the Back-Up Location for the pernods and in the
number of coples proposed by the Serviee Provider and agreed by the Council and shall be clearly
marked with the date and the fact that the back-up copies are the Service Provider's responsibility
but are the property of the Council.

DATA PROTECTION
General

6611 Without prejudice to the specific requirements noted mn this Clause 66, each Party shall
comply with the requiremenis of the Data Protechon Legislation and any equivalent or
assoctated Legislation in reflation fo the provision of the Services and will not knowingly do
anything or permit anything to be done which might lead to a breach by the other parly of
the Data Protection Legislation

6612 In relation to all Personal Data, each Party shall at all times comply with the Data
Protection Legislation, if necessary, including mamtaning & valld and up to date
regisiration or notification under the DPA covering the data processing to be performed 1n
connectton with the Senices.

8613 The Service Provider and any Sub-Contractor shall only undertake processing of Personal
Data reasonably required in connection with the Services

6614  All processing of Personal Data undertaken by the Setrvice Provider in accordance with
this Agreement shall at all tmes comply with the eight Data Protection Principles under the
DPA and the Data Protection Legislation in accordance with the inferpratation or view of
the Couneil from ime to ime notified 1n wnting to the Service Provider. In particular, the
Service Provider shalf

() ensure that, subject to any exemphon under the DPA, all processing of
Personal Data s done fairly and [awfully;
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66.1.5

66.1.6

66.1.7

(b) ensure that Personal Data processed for the purposes of this Agreement is not
used for any other purpose or provision by or on behalf of the Service Provider:

(c) ensure that all Personal Data processed for the purposes of this Agreement is
no mors than is necessary for the purposes of the Services;

(d) ensure that checks are undertaken to ensure accuracy of the Parsonal Data
maintained for the purposes of the Services;

(e) ensure that Personal Data maintained for the purposes of the Services is not
kept for any longer than is necessary, in accordance with guidelines which shall
be provided from time fo fime by the Council;

M ensure that it is fully able to comply with all of the rights of Data Subjects undér
the DPA, inciuding the ability to comply with Data Subject access requests
within the statutory maximum period, whether such requests are received by the
Service Provider or by the Gouncil. If sueh requests are received by the
Council, they will be forwarded to the Service Provider promptly. The Service
Provider shall nofify the Cauncll of all nofices recsived from Data Subject, which
appear to or purport fo exercise that person’s rights under the DPA, promptly;

(g bring into effect and maintain technical and organisational measures to prevent
unauthorised or unlawful processing of Personal Data and accidental loss or
destruction of, or damage to, Personal Data including but not limited o taking
reasonable steps to ensure the reliability of staff having access to the Parsonal
Data, in particular, with regard o sensitive personal data as defined in the DPA;

(h) comply with the provisions of BS7799 or procedure representing an equivalent
standard; and

(i) not transfer any Personal Data to any country or territory outside the EEA
without the express written consent of the Council and it shall any such
Personal Data in complianes with Principle 8 of the DPA including, but not
limited to, ensuring that the Service Provider and the Council have entered into
the EU Model Clauses and/or ensuring equivalent adequate protection.

The Service Provider shall procure that all employees of all Sub-Contractors and the
Service Provider who have access to Personal Data for the purposes of this Agreement
shall be trained in data protection to accord with the requirements of this Agreement.

Without prejudice ta the Service Provider's general obligations to provide data and
information to the Councit on request, the Council shall be entitled to request, and the
Service Provider shall provide within a2 reasonable time, employment and relevant
personal information in relation io the Service Providers employees or any Sub-

‘Coniractor's employees for the purposes of anti-fraud measures such-as data matching.

The Service Provider shall ensure that it takes any measures necessary pursuant o the
Data Protection Legislation and any other relevant Legislation fo facilitate such disclosure
lawfully and faitly.

The Service Provider may only authorise a third parly sub-contractor to process the
Personal Data:

() subject to the Council's prior written consent (not to be unreasonably withheld)
where the Service Provider has supplied the Council with full details of such
sub-contractor, including details of the location where it will process any of the
Personal Daia;

{h) provided that the sub-coniractior's contract is on terms which are substantially
the same as those set out in this Agreement; and
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862

663

67.

871

872

{c) provided that the sub-contractor's contract terminates automatically on
fermination of this Agreement for any reason

66168 Where any sub-contracior appointed under Clause 66.1.7 fails to fulfil its obligahons under
such written agreement, the Service Provider shall remarn fully liable to the Counail for the
performance of the sub-contractor's abiigations under such agreement

No Disclosurs
6621 The Service Provider shall not disclose Personal Data to any third parties other than-

(a) to employees and Sub-Contractors fo whom such disclosure 15 reasonably
necessary n order for the Service Provider to perform the Services,

{2)] ta the extant required under a court order or Legislation; or
(o) disclosures made with the Data Subject's express writien consent,

provided that disclosure under Clause 662.1(a) 15 made subject to wniten terms
substanhally the same as, and no less stringent than, the ferms contained In this
Clause 6621 The Service Provider shall give notice in writing to the Gouncil of any
disclosure of Personal Data which either the Service Prowider or a Sub-Confractor 15
required to make under Clause 66 2 1(b) immediately upon becoming aware of such a
reguirement

6622 The Service Provider shall bring info eifect and mamtain and procure that all relevant Sub-
Contractors have In effect and mawmntain all technical and organisationzal measures io
prevent unauthorised or unlawful processing of Personal Data and accidental loss or
destruction of, or damage 1o, Personal Data including to take reasonable steps to ensure
the reliability of staff having access to the Personal Data.

8623 The Councll may, at reasonable intervals, request a wiitten descnption of the technical
and organisationzal methods employed by the Setvice Provider or the Sub-Contractors
referred 1o in Clause 66 2 2. Within twenty (20) Business Days of such a request, the
Service Provider shall supply wniten particulars of all such measures detaled o a
reasonable level such that the Council can determine whether or not, in eonnection with
the Personal Data, 1t is compliant with the Data Protection Legislation

Indemnity

The Service Provider shall mdemnify and keep indemnified the Council against Direct Losses
tncurred by It in respect of any breach of thus Clause 66 by the Service Provider and/or any act or
omisston of any Sub-Contractor.

FREEDOM OF INFORMATION

The Service Provider acknowledges that the Council s subject to the requirements of the FOIA and
the Environmental Information Regulaiions, and shall facilitate the Counell's comphance with its
information disclosure requirements pursuant to and 1n the manner provided for in this Clause 67

Where the Council receives a Request for Information in relation to Information that the Service
Provider 1s holding on its behaif the Council shall transfer {o the Service Provider such Request for
Information that It receves as soon as practicable and in any event within five (5) Business Days of
receiving a Request for Information, and the Service Prowvider shall.

87.2.1 provide the Council with a copy of all such Information 1n the form that the Council requires
as soon as practicable and in any event within ten (10) Business Days (or such other
penod as the Council aching reasonably may specify) of the Council's request, and

6722 provide all necessary assistance as reasonably requested by the Council In connection
with such Request for Infarmation to enable the Council to respond io a Request for
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67.3

67.4

67.5

676

67.7

67.8

68.

68.1

Information within the time for compliance set out in Section 10 of the FOIA or Regulation
5 of the Environmental Information Regulations.

Following notification under Clause 67.2, and up until such time as the Service Provider has
provided the Council with all the Information specified in Clause 67.2.1, the Service Provider may
make representations to the Council as to whether or not or on what basis Information requested
should be disclosed, and whether furiher information should reasonably be provided in order to

identify and locate the information requested, provided always that the Council shall be responsible
for determining, af its absolute discretion:

67.3.1  whether Information is exempt from disclosure under the FOIA and the Environmental
Irformation Regulations; and

67.3.2 whether Information is io be disclosed in response to a Request for Information,

and in no event shall the Service Provider respand directly or allow its sub-contractors to respond
directly fo a Request for Information unless expressly authorised to do so by the Council.

The Service Provider acknowledges thai {notwithstanding the provisions of Clause 67 (Freedom of
Inform) the Council may, acting in accordance with the Depariment of Constitutional Affairs' Caode of
Practice on the Discharge of Functions of Public Authorities under Part | of the Freedom of
Information Act 2000 (the FOIA Code), be obliged under the FOIA or the Environmental Information
Regulations to disclose Information concerning the Service Provider or the Services:

67.4.1 in certain circumstances without consulting with the Service Provider; or
67.4.2 following consultation with the Service Provider and having taken its views into account.

The Service Provider shall ensure that alf Information held on behalf of the Gouncil is retained for
disclosure for at least seven (7) years from the date it is acquired and shall permit the Council to
inspect such Information as requested from fime to time.

The Service Provider shall fransfer to the Council any Request for Information received by the
Service Provider as soon as practicable and in any event within two (2) Business Days of receiving
it,

The Service Provider acknowledges that any [ists provided to it listing or outlining Confidential
Information are of indicative value only and that the Council may nevertheless be obliged to disclose
Confidential Information in accordance with the requirements FOIA and the Environmental
Information Regulations.

In the event of a request from the Council pursuant to Clause 67.2, the Service Provider shall as
soon as practicable, and in any event within five (5) Business Days of receipt of such request,
inform the Council of the Service Provider's esfimated costs of complying with the request to the
extent these would be recoverable if incurred by the Gouneil under Section 12(1) of the FOIA and
the Fees Regulations. Where such costs (either on their own or in conjunction with the Council's
own such costs in respect of stich Request for Information) will exceed the appropriate limit referred
to in Section 12(1) of the FOIA and as set out in the Fees Regulations the Council shall inform the
Service Provider in writing whether or not it still requires the Service Provider to comply with the
request and where it does require the Service Provider to comply with the request the ten (10)
Business Days peariod for compliance shall be extended by such number of additional days for
compliance-as the Council is entitled to under Section 10 of the FOIA. In such case, the Council
shall notify the Service Provider of such additional days as soon as practicable after becoming
aware of them and shall reimburse the Service Provider for such costs as the Service Provider
incurs in complying with the request to the extent the Council is itself entitled to reimbursement of
such costs in accordance with its own FCIA policy from fime to time.

INFORMATION AND CONFIDENTIALITY

The Parties agree that provisions of this Contract shall, subject to Clause 68.2, not be treated as
Confidential Information and may be disclosed without restriction.
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682  Clause 681 shall not apply fo the provisions of this Agreement designated as Commerciaily
Sensitive Information and listed 1n 0 (Commercialfy Sensitive Information) to this Agreement which
shall, subject to Clause 68.3 be kept confidential for the relevant perieds specified i1 that Schedule

68.3  The Parties shall keep confidential alt Confidential Information received by one Party from the other
Party relating to itus Agreement or the Services and shall use all reasonable endeavours to prevent
thelr employees and agents from making any disclosure to any person of any such Confidential
Information

684  Clauses 68 2 and 68.3 shall not apply to-

6841 any disclosure of informahion that I1s reasonably required by any Party engaged in the
performance of their obhigations under this Agreement for ihe performance of those
obligatians,

6842 any mafter which a Party can demonstrate 1s already or becomes generally available and
i the public domain otherwise than as a result of breach of this clauss:

68.43 any disclosure o enable a determination to be made under Clause 21 (Dispute
Resolution) or m connection wiih a dispute between ihe Service Provider and any of its
subeontractors;

8844 any disclosure which 1s required pursuant te any statutory, legal (including any order of a
court of competent jurnisdiction) or Pariamentary obligation placed upon the Party making
the disclosure or the rules of any stock exchange or governmental or regulatory authority
having the force of law or If not having the force of law, compliance with which 1s In
accordance with the general practice of persons subject io the siock exchange or
governmenial or regulatory authonty concerned,

6845 any disclosure of information which 1s already lawfully 1n the possession of the receiving
Party, prior to its disclosure by the diselosing Party,

6846 any provision of information to the Parhes' own professional advisers or insurance
adwvisers or to a lender or a lender's professional advisers or insurance advisers, where it
1s proposed that a person should or may provide funds (whether directly or indirectly and
whether by loan, equity parfietpation or otherwise) to the Service Provider to enable 1if to
carry out its obligations under this Agreement, or may wish to acquire shares m the
Service Provider in accordance with the provisions of this Agreement to that person or
therr respective professional advisers but only o the extent reasonably necessary to
enable a decision 1o be taken on the proposal,

8347 any disclosure by the Couneil of informatton relating fo the performance of the Services
and such other information as may be reasonably required for the purpose of conducting
a due diligence exercise to.

(a) any proposed new Service provider, Its advisers and lenders, should fhe
Council decide to retender this Agreement; or

(b) any person in connection with Clause 14 (Benchmarking);

6848 any application for registration or recording of the Necessary Consents and properly
registration required,

68.4.8 any disclosure of information by the Council to any other depariment, office or agency of
the Govemnment or thelr respective advisers or to any person engaged In providing
services to the Councit for any purpose related to or ancillary to this Agreement, or

68 4,10 any disclosure for the purpose of.

(@) the exammnaton and cerificaion of the Counci's or the Service Provider's
accounts,
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68.5

6B.6

68.7

68.8

68.9

68.10

88.11

68.

69.1

(b) any examination pursuant to the 1999 Act of the economy, efficiency and
effectiveness with which the Council has used its resources;

{c} complying with a proper request from either Parily's insurance adviset, or insurer on
placing or renewing any insurance policies; or

(d) (without prejudice fo the generality of Clause 68.4.3) compliance with the FOIA
and/or the Environmental Information Regulations,

provided that, for the avoidance of doubt, neither Clause 68.4.10(d) or Clause 68.4.3
shall permit disclosure of Confidential Information otherwise prohibited by Clause 68.3
where thaf information is exempt from disclosure under section 41 of the FOIA.

Where disclosure is permitted under Clause 68.4, the Party providing the informaiion shall procure
that the recipient of the information shall be subject to the same obligation of confidentiality as that
contained in this Agreement,

For the purposes of:
G8.6.1 the examination and certification of the Council's accounts;

68.6.2 any Legislation relating to the inspection, examination and auditing of the Council's
accounts; and

68.6.3 an examination pursuant to the 1999 Act of the economy, efficiency and effectiveness with
which the Coungil has performed jts functions,

the District Auditor and the Audit Commission may examine such documents as he or it may
reasonably require which are owned, held or ofherwise within the control of the Service Provider
and any sub-contractor and may require the Service Provider and any sub-contractor fo produce
such oral or written explanations as he or it considers necessary.

The Service Provider shall not make use of this Agreement or any information issuad or provided by
or on behalf of the Council in connection with this Agreement otherwise than for the purpose of the
Agreement, exeept with the written consent 6f the Council.

Where the Service Provider, In carrying out its obligations under this Agresment, is provided with
information relating to users of the Services the Service Provider shall not disclose or make use of
any such information otherwise than for the purpose for which it was provided, unless the Service
Provider has sought the prior written consent of that user of the Services and has obtained the prior
written consent of the Council.

On or before the Expiry Date, the Service Provider shall ensure that all documents or computer
records in its possession, custody or control, which contain Personal Data including any documenis

in the possession, custody or control of a Service Provider Sub-contractor, are delivered up to the
Council,

The Parties acknowledge that the National Audit Office has the right to publish details of this
Agreement {including Commercially Sensitive Information) in its relevant reports to Parliament.

The provisions of this Clause 68 (information and Confidentiality) are without prejudice to the
application of the Ofiicial Secrets Acts 1911 1o 1889.

PUBLIC RELATIONS AND PUBLICITY

Save as reqguired by law and/or the requirements of any relevant stock exchange, no publicity shall
be made by the Service Provider without the Gouncil's prior written consent relating te any matter in
connection with this Agreement {including the provision of Services) and the Service Provider shall
not disclose details of this Agreement to any Third Party without the prior wiitten consent of the
Cauncil.
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693

The Service Provider shall not by itself, its employees or agents and procure that its Sub-
contractors shall not communicate with representatives of the press, television, radie or other
communications media on any matter concerning this Agreement without the prior wniten approval
of the Council

No faciiities to photograph or film in or upon any praperty used In relation to the Services shali be
given or permitted by the Service Provider unless the Council has given its prior written approval,

PART 16: GENERAL

70

70.1

70.1A

702

703

HEALTH AND SAFETY
Health and Safety Policies

The Service Provider shall comply with and shall procure that all Service Provider Related Parties
shall comply with. -

70.1.1  all apphicable health and safety precautions necessary {whether required by Legislation or
not) for the protection of itself and all Service Provider RAelated Parfies,

7012 all applicable rules, regulations and requirements of statutory or regulatory authornties
concerning works and fire preventian,

7013 the Counall's Health & Safety Policy; and

701.4 the Service Provider's Health and Safety Manual

Health and Safety Manual

Pnor to the Service GCommencement Date the Service Provider shall provide to the Council a drait

Health and Safety Manual which includes a detalled methodology of how the Service Provider will

address health and safety 1ssues in performance of its oblgations under this Agreement. The

Service Provider shall within five {5} Business Days of recelpt of any request by ihe Council amend

the drait Health and Safety Manual to the Council's satisfachion (acting reasonably) Once such

manual Is approved by the Counall, it shall become the Health and Safety Manual

Reperting of Accidenis and Unsafe Events

The Service Provider shall’

7021 ensure that all accidents to Personnel which ordmanly require reporting in accordance with
the Health and Safety at Work etc. Act 1974 shall also be reporied, as soon as
praciicable, to the Council, and

7022 prompily, upon If becoming so aware, provide the Council with full details of any significant
unsafe event which relates m any way to the Services

Reasonabie Instructions

Thea Servics Provider shall comply with, and shall procure thai all Service Provider Related Pariies
shall comply with*

70.3 1 all reasonable instructions given to 1t by the Council; and
703.2 all mstruetions given to 1t by police and/or fire officers,

concerning matters ansing out of or connected o the Services and representing a danger to
persons dr properiy
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704  Compliance with Instructions

The Service Provider shall:

7041 notbe obliged to comply with any instruction of the Council given pursuant to Clause 70.3,
if it is likely, in the reasonable opinion of the Service Provider, to give rise to a breach of
Clause 70.1; and

7042 immediately provide the Council with full details of why such breach would occur togsther
with details of the Service Provider's proposals for carrying out the Council's instruction in
an alternative way which, in the Service Provider's reasonable opinion, would not give
rise {o a breach of Clause 70.1.

70.5  Health and Safety Documentation

The Service Provider shall, and shall procure that a Sub-Contractor shall, retain records relating to
health and. safety at work where there is a strict liability to so maintain such records pursuant to
Legislation and shall, if reasonably requested by the Council, provide copies to the Council of all
ceriificates, appravals, records and/or other documents.

70.6  Council's Obligations

The Councll shall be responsible for the obhservance by itself and each Council Related Party of all
applicable health and safety precautions necessary (whether required by Legislation or nof} for the
protection of the Council and each Council Related Party.

70.7 CDOM Regulations
In respect of the CDM Regulations:

70.7.1 in this Clause 70.7 and Clause 70.8 "Client Execuilve, Health and Safefy File" and
"GCDN Co-ordinator” have the same meanings as in the CDM Regulafions;

70.7.2 the Service Provider hereby elects that for the purposes of the CDM Regulations, the
Service Provider shall be treated as the only client in relation to the Service pursuant to
Regulation 8 of the CDM Regulations and the Council hereby agrees to such election;

70.7.3 the Service Provider shall ensure that the relevant Sub-Contractor, and jis sub-
contractors, is aware of such election and warrants fo the Council that it is competent to
perform the duties imposed on a Client by the CDM Regulations and shall not at any time
terminate, withdraw or derogate in any manner from its declarafion or its acceptance of its
responsibilifies as Client; and

70.7.4 the Service Provider shall within twenty (20) Business Days of issue of the final Ceriificate
of Compliance deliver 1o the Council the Health and Safety File.

70.8 Compliance with CBM Regulations

The Service Provider shall observe, perform and discharge or shall procure the observancs,
performance and discharge of:

70.8.1 all the obligations, requitemnents and duties of the Client arsing under the CDM
Regulations in connection with the Service; and

70.8.2 any obligations incumbent on the Client under any Code of Practice for the time being

approved by the Health and Safety Commission issued in connection with the CDM
Regulations.
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71 NOT USED
72 CHANGE OF OWNERSHIP

721 The Service Provider shall give the Counell at least thirty (30) Business Days' wniten notice of any
Change of Ownership of the Service Provider Within twenty (20) Business Days of such notice the
Counetl shall notify the Service Provider of any objection to such Change of Ownership  If no such
notice of objection I1s given the Council shall be desmed to have agreed to such Change of
Ownership If a noiice of objection 1s served the Parhies shall meet within five (5) Business Days of
such notice In order to discuss the Council's concemns If the Council's concermns have been
resolved to the reasonable safisfaction of the Council, the Gouncil shall withdraw s notice of
objection If the Council's concerns have not been resolved and as a result of the Change of
Ownership

7211 the Service Provider will be owned or controlled by an entity domiciled In & country outside
of the European Union and this gives the Couneil reasonable grounds for concemn,

7212 n the reasonable opinion of the Council, the Service Provider's ability to perform the
Services may be materially affected, or

7213 nthe reasonable opnion of the Councll, it would be detnmental to the Council's reputation
and obligatians and functions as a Local Authority to continue to coniract with the Service
Provider;

then the Council may I1ssue a second notice within twenty (20) Business Days of its first notice
Identifying which of the above condifions it believes apply and the reasons for such belief and if the
Change of Ownership then proceeds it shall constitute & Service Provider Terminaton Event.

73 COUNCIL'S SUB-CONTRACTORS

731 Should the Couneil engage third parly sub-contractors fo undertake any part of s business
operafions and to fhe extent that such sub-contractors have contact with the Service Provider in the
provision of the Services then (subject to the Special Conditions)

73.1.1  the Service Provider shall provide any such third party sub-contractors all assistance
and/or co-operatton as may be reasonably required, and for which the Service Provider 1s
reasonably responsible to the Council under this Agreemient, and

© 50069000005 ©00066060CWP)OCECSOSO OO S O

73.12  the Council shall use all reasonable endeavours fo ensure, subject o the terms of the sub-
contract, that any such sub-contractors provide all assistance andfor co-operation as may
be reasonably required by the Service Provider in order that the Services might be
perormed

74 KEY SUB-CONTRACTORS

741 Not used

742 Prior fo the appointment of any Key Sub-Contractors or te varying the extent of any Key Sub-
Contractors contract the Service Provider shall obtain the Council's prior writien consent (not to be
unreasonably withheld) Notwithstanding any sub-contracting permitted hereunder, the Service
Provider shall remain primarly responsible for the delivery of the Services and for the acts and
omissions of #ts Sub-Contractors (whether Key Sub-Contractors or othetwise) as though they were
its own.

743 The Service Provider shall ensure that any contract by which the Service Provider appoints a Key
Sub-Contractor and which relates to the Services shall provide for immediate assignment or
novation to the Council (at the Council's option) on the Termination Date or n the event of the
Council exercising its nghts under Clause 38 (Councif Step-ir) {(in which case, the Council shall be
entiled and the Service Provider shall accept assignment or novation back io the Counail n the
event the Council Step-In).
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74.4

74.5

74.6

75.

75,1

75.2

786.

76.1

The Service Provider shall ensure that the relevant terms of this Agreement are reflected in all
material respects in its appointment of all Sub-Contractors {including for the avoidance of doubt

any obligations in relation to Schedule 30 (TUPE) and Schedule 31 {Pensions) and Clause 56
(Employees).

The Council shall have the right at its absolute discrefion fo direct that the televant Sub-Coniract be

terminated by the Service Provider or that a Sub-Coniract not be enfered into where in the
reasonable opinion of the Council Representative, the Sub-Confractor is not or has not
implemented provisions identical or similar to those contained in Schedule 30 (TUPE) and
Schedule 31 (Pensions) and Clause 56 (Employess).

Where the Service Provider subcontracts any of its obligations under this Agreement, the Service
Provider shall ensure that its subcontractars comply with relevant provisions of this Agreement, and
the Service Provider shall ndt be relieved of any of its liabilities or obligations under this Agreement
by entering into any subcontract and the Service. Provider accepts liability for the acts and
omissions of any subcontractor or any member of staff as fully as if they were the acts or omissions
of the Service Provider.

ASSIGNMENT

Subject to Clause 74 (Service Providers Sub-Coniracts), the Service Provider will not be entitled io
assign, transfer, sub-contract or otherwise deal in any way with the benefit of this Agreement or any

part thereof without the prior written consent of the Council, such consent not to be unreasonably
withheld.

Restrictions on Transfer of this Agreement by the Council

The rights and obligations of the Council under this Agreement shall not be assigned, novated or
otherwise transferred (whether by viriue of any lLegislation or any scheme pursuant to any
Legislation or otherwise) to any person other than to any public body (being a single entity)
acquiring the whoie of the Agreement and having the legal capacity, power and authority to
become a Party to and to perform the obligations of the Council under this Agreement being:
75.21 a Minister of the Crown pursuant to an Order under the Ministers of the Crown Act 1875;

75.2.2 any local authority which has sufficient financial standing or financial resoutees to petform
the obligations of the Council under this Agreement;

7523 any other public body whose obligations under this Agreement are unconditionally and
itrevocably guaranteed (in a form reasonably acceptable to the Service Provider) by the
Council or a Minister of the Crown having the legal capacity, power and authority to
perform the obligations under the guarantee and the obligations of the Council under this
Agreement.

SERVICE OF NOTICES

Formal Notices

Any notice in connection with this Agreement shall be:

76.1.1  in wrifing in English; and

76.1.2 delivered by hand, fax, registered post or by courier,

to the addresses set out in the Parties at the head of this Agreement and marked for the attention
of the following:

76.1.3  Council: FAO Chris Hindle, Trafford Borough Council, Trafford Town Hall, Talbot Road,
Stretford, Greater Manchester M32 0TH
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62

763

764

77

771

76.14 Service Provider FAO Company Secretary, Amey LG Limited, The Sherard Buiding,
Edmund Halley Road, Oxford OX4 4DQ

A notice given in connection with this Agreement 1s deemed to have been received

7621  1f delivered personally, at the tme of delivery, or

7622 1nthe case of fax, at the time of transmmission; or

7623 if sent by commercial courier, at the time of signature of the courier's delivery receipt; or

76.24 n the case of pre-paid first class post or recorded delivery, 8 00 am on the second
Business Day after posting

Electronic Mail

The contents of all electrome mail passing between the Paries 1n relation to this Agreement are to
be kept confidential by the reciplent. Electronic mail communications must not be disclosed, copied
or distnbuted to any person. No liability 1s accepted by the sender for any viruses which mifect
electronic mail No eontract may be concluded on behalf of the sender, hior service of court
proceedings accepted, hy electronic mail

Copy Notices

Where the Service Provider i1s required to provide notice fo {or otherwise notify) the Technical
Services Provider in respect of any matter, the Service Provider must provide a copy of such notice
to the Council Where the Service Provider 1s required fo provide notice to (or otherwise notify) the
Couneil in respect of any matter, the Council may require the Service Pravider fo provide a copy of
such notice to the Technical Services Provider

CONFLICTS OF INTEREST

The Service Provider shall at all imes take appropriate acton to ensure that neither the Service
Provider nor any Service Provider Related Party 1s placed m a position where there 1s or may be an
actual conflict, or potential conflict beiween their pecuniary or personal nteresis and the dufies
owed by the Service Provider to the Counci under this Agreement In particular the Service
Provider will take nto account the probity regime affeciing local government when considenng
whether such a conflict anses

The Service Provider shall notify the Council immediately upon becoming aware of any such
matiers and shall use its reasonable endeavours fo remove such conflict of interest-and uniil such
removal mitigate at its own expense the consequences thereof.

The Council shall acting reasonably decide whether any conflict of interest notified by the Service
Prowider 15 significant enough to prevent the Service Provider from performing the Services n
accordance with the terms of this Agreement If the Service Provider disagrees with any such
decision by the Council, ihe Service Provider shall be entitled fo refer the matter to be dealt with In
accordance with the Dispute Resolufion Procedure to determine whether there 1s a conflict of
interest in the Service Provider providing the Services or any of them

if the Council decides andfor It 1s ranfied by the Dispute Resolution Pracedure that the Semvice
Provider 15 unable to continue fo perform the Services in accordance with the ferms of this
Agreement as a result of any such conflict of interest, the Council shall be entitled to treat such
inabilify to continue to perform the Services (whether or not the Service Provider has ceased to
perform the Services as a termination event under Clause 46 (Service Provider Termination Event)
where the conflict 1s significant and matenal and has an effect on the Service Provider's abiliy to
deliver the Services
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78,

78.1

78.2

78.3

79.

._\ 80.

a1.

a1.1

az,

82.1

83.

83.1

AGENCY, PARTNERSHIP AND RELATED PARTIES

Nothing in this Agreement is intended o or shall be construed as creating a partnetship, joint
veniure or coniract of employment between the Council and the Service Providet.

Save as-expressly provided otherwise in this Agreement, the Service Provider shall not be, or be
deemed to be, an agent of the Council and the Setvice Provider shall not hold iiself out as having
authority or power to bind the Council in any way. Each Party confirms it is acting on its own behalf
and not for the benefit of any other person.

Subject to the provisions of this Agreement, the Service Provider shail be responsible as against the
Council for the acis and omissions of the Service Provider Related Parties as if they were the acis
and omissions of the Service Provider and the Council shall be responsible as against the Service
Provider for the acts and omissions of the Council Related Pariies as if they were the acts and
omissions of the Council. The Service Provider shall, as beiween itself and the Council, be
responsible for the selection of and pricing by any Service Provider Related Party.

ENTIRE AGREEMENT
Each of the Parties acknowledges that:

79.1.1 it does not enter Into this Agreement on the basis of and does not rely, and has not relied,
upon any stafement or representation (whether negligent or innocent) or warranty or other
provision (in any case whether oral, written, express or implied) made or agreed to by any
person (whether a Parly fo this Agreement or not) except those expressly repeated or
referred te in this Agreement and the only remedy ar remeadies available in respect of any
misrepresentation or unirue statement made fo it shall be any remedy available under this
Agreement; and

79.1.2 this Clause78 shall not apply to any staiement, representation or warranly made
fraudulently, orto any provisions of this Agreement which was induced by fraud, for which
the remedies available shall be all those available under the law governing this
Agreement; and

79.1.3 except whare expressly provided in this Agreement, this Agreement constitutes the entire
agreement between the Parties in connection with iis subjest matter and supersedes al
prior representations, communications, negotiations and understandings concerning the
subject maiter of this Agreement.

FURTHER ASSURANCE

Each Party shall from time, to time upon the request of the other Parly, execute any additional
documents and do any other acts or things which may reasonably be required to implement the
provisions or the purposes of this Agreemeni.

VARIATION

No variation of this agreement shall be effective unless it is In writing and stgned by the parties (or
their authorised representatives).

COUNTERPARTS

This Agreement may be executed in any number of counterparts, all of which when taken together
shall constitute one and the same instrument.

INVALIDITY AND SEVERABILITY

If any provision of this Agreement is agreed or held to be invalid, unenforceable of veid, such
decision shall not have the effect of invalidating or rendering void the remainder of this Agreement,
and the Parties agree that they shall immediately commence in good faith negotiations fo jeintly
vary the terms of this Agreement in order to temedy such invalidity, unenforceabhility or illegality.
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84.

84.1

8s.

5.1

85.2

85.3

86.

861

B6.2

87.

EXERCISE OF STATUTORY AUTHORITY

The obligations of the Council under this Agreement are obligations of the Council in its capacity as
a contracting counterparty and nothing in this Agreement shall operate as an obligation upen, or in
any other way fetter or constrain the Council in any other capacify (fo include carrying out its
statutory duties), nor shall the exercise by the Council of its duties and powers in any other capacity
lead to any liability under this Contract (howsaoever arising on the part of the Council to the Service
Provider). -

WAIVER

No term or provision of this Agreement shall be considered as waived or amended by any Party to
this Agreement unless an express waiver or amendment is made -in writing and signed by
authorised representatives of each Parly.

Without prejudice to Clause 85.1 failure by a Party to exercise, or a delay in exercising, any right or
remedy under this Agreement shall not constitute a waiver of the right or remedy or a waiver of any
other rights or remedies which that Party may otherwise have and no single or pariial exercise of
any right or remedy under this Agreement shall prevent any further exercise of the right or remedy
or the exercise of any other right or remedy.

No waiver under Clause 85.1 shall be a waiver of a past or future default or breach, nor shall it
amend, delete or add to the terms, conditions or provisions of this Agreement unless (and then only
to the extent) expressly stated in that waiver.

LAW AND JURISDICTION

The formation, inferpretation and operation of the Agreement and any non-confractual obligations
atising ouf of or in connaction with it shall be governed by and construed in all respecis in
accordance with the [aw of England.

This Agreement is governed by the laws of England and, subject to Disputes which are properly
referred to and resolved in accordance with the Dispute Resolution Procedure, the Parlies submit to
the exclusive jurisdiction of the couris of England,

THIRD PARTY RIGHTS

No term of this Agreement is enforceable by a person who is not a Party to this Agreement and
nothing in this Agreement confers or purports to confer on any third party any benefit or any right to
enforce any term of this Agreement pursuant to the Contracts (Rights of Third Parties) Act 1999.

This Agreement shall be executed as a deed and delivered on the date stated at the beginning of this
Agreement,
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The Council

The common seal of
Trafford Borough Couneil

The Service Provider

Execuied as a deed by
Amey LG Limited
acting by

a director apd ju W gucgercy m(,- o

~aurecier v g g
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Phrase

"7 Year Change Proposal”
"7 Year Options Proposal”
"7 Year Heview"

"7 Year Review Dale"

. "1999 Act"”

"Abandon"
"Acquired Rights Directive”
"Affected Party"

"Affiliate"

0 "Agreement Date"”

"Agreement Period"

"Agreement Year®

"Annual Programme"

"Annuzl Report"

"Approved Third Party
Activities”

SCHEDULE 1

DEFINITIONS

1. GLOSSARY OF TERMS

1.1 in this Agreement ihe following capitalised terms shall have the following meanings:

Meaning

has the meaning given fo it in Clause 12.9;
has the meaning given o it in Clause 12.5;
has the meaning given to it in Clause 12.1;
means 1 July 2022;

means the Local Government Aet 1999;

means not to provide a Sejvice Element for five (5) consecutive
Business Days or during ten (10) Business Days (whether
consecutive or nof) in any Agreement Year;

means the EC Acquired Rights Directive 77/187 as amended;

has the meaning given fo it in the definition of Force Majeure Event
in this Schedule 1 (Definitions);

means in respect of a relevant company, a company which is a
subsidiary, a holding company or a company that is a subsidiary of
the uliimate holding company of that relevant company, and in the
case of the Serviee Provider shall include its holding company and
each of the Shareholders. References to "holding company" and
"subsidiary” shall have the meaning given to them in Section 736 of
the Companies Act 1985;

the date of this Agreement;

the period commencing on and including the Agreement Date and
ending on the same daie as the relevant Service Period;

means the period of twelve (12} months commencing on 1 April
and ending on the day immediately following 31 March provided
that the first Agreement Year shall commence on the Service
Commencement Date and the final Agreement Year shall end on
the earlier of the Expiry Date or the Termination Date;

means the annual programme to be provided by the Service
Provider to the Council in accordance with Schedule 11
{Performance Monitoring);

means the annual report to be provided by the Service Provider to
the Counelil in accordance with Schedule 11 (Performance
Monitoring);

means:

(a) those matters listed in Schedule 34 (Approved Third Party
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Phrase

"Assets”

"Assigned Employees"

“"Background Information

"Background IPR"

"Bacl-Up Location"

@ 000066000 29605600909 @O 0626 0Ce06 60D

Meaning
Aclivities),

(s)] such other activities as the Council agrees in writing from
time to tme in accordance with Clause 22; and

(c) any activities performed by the Sensice Provider purstant
to any Partner Authonty Services Agreement entered into
1n accordance with Clause 13 (Partner Authority Services);

means all assets and nghts used by the Service Provider to
operate and maintam the Services in accordance wih ihis
Agreement, including-

(d) hardware which the Service Provider employs i the
provision of the Services,

(e} any nghts 1n Sofiware and any other intellectual properly
nghts which the Service Provider employs m the provision
of the Services,

M any books and records (including operating and
malntenance manuals, health and safety manuals and
other know how);

(@) any plant, machinery, equipmeni (including Equipment),
spare parts, tools and other assets (together with any
warranties in respect of assets being transfarred);

{h) any contractual nghts (including nghts ansing under any
Hardware related agreements) which are m the provision
of the Services, and

)] land or builldings which the Service Provider occupies in
the provision of the Services,

has the meaning set out (n Schedule 30 {TUPE),

means all and any materials, documents, drawings, plans, data,
modeis, financial information or any other information whatsoever
relating in any way to the Services which has been made available
by the Council or its agents n connection with the negotiation and
preparation of this Agreement and dunng the procurement pracess
which preceded entry into this Agreement,

(a) IPRs owned by the Service Provider before the Agreement
Date, for example those subsistng i the Service
Provider's standard development tools, program
components or siandard code used in  computer
programming or 1n physical or electromc media containing
the Service Provider's Know-How or generic business
methodologies, and/or

() IPRs created by the Service Provider independently of this
Agreement,

but exciuding IPRs owned by the Service Frovider subsisting 1n the
Service Provider Software,
has the meanmng given o 1t in Clause 65.1,
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Phraze

"Benchmark Report”

"Benchmark Review”

"Benchmarked Service”

"Benichmarker

"Best Value Puiy”

"SBond"

"Broker's Letter of
Undertaking”

"Business Continuity Plan”"

"Business Day"

"Capital Expenditure"

"CDM Regulations"

"Ceriificate of Costs"

"Cerlification
Requiremenis”

"Change Control
Confirmation"

"Change Control
Procedure"

"Change Control Report”

"Change in Law"

Meaning

the report produced by the Benchmarker following the Benchmatk
Review as further described in Paragraph 4 of Schedule 12
{Benchmarking),

a review of one or more of the Services carried out in accordance
with Paragraph 3 of Schedule 12 (Benchmarking) 1o determine
whether those Services represent Good Value;

a Service that the Council elects to include in a Benchmark Review
under Paragraph 1.3 of Schedule 12 (Benchmarking);

the independent third party appointed under Paragraph 2.1 of
Schedule 12 (Benchmarking),

the duty imposed on the Council by Section 3 of the 1999 Act in
relation 1o, inter alig, the Services:

a bond in the forn set out in Schedule 25 (Bond) provided in
accordance with Clause 45 (Bond, Guarantee and Collaferal
Warranties);

has the meaning in Clause 43.15;

means the plan approved by the Council, and updated by the
Service Provider from time to fime, in each case pursuant o
Clause 17 (Business Continuity Plar);

means a day (other than a Saturday or Sunday) on which banks
are open for domestic business in the City of London;

means any expendiiure which falls to be ireated as capital
expendiiure in accordance with generally accepted accounting
principles in the United Kingdom from time to time;

means the Construction (Design and Management) Regulations
2007,

a cerlificate prepared in accordance with and including the
information required under Clause 33 (Open Book Accounting);

the requiremenis which must be satisfied for a contractio be a
certified contract for the purposes of the Local Government
(Contracts) Act 1897,

means the confirmation issuted by the Council that a change is
agreed in accordance with paragraph 1.4 of Schedule 13 (Change
Control Procedure);

means the procedure for changing the eantract set out in
Schedule 13 (Change Controf Procedure);

has the meaning given to it in Schedule 13 (Change Confrof
Procedure);

means the coming into effect after the Agreement Date of:

(i legislation, other than any Legislation which on the date
of this Contract has been published:

(@ in a draft Bill as part of a Government
Departmental Consultation Papet;
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Phrase

"Change"

*Change of Ownership"

"Colfateral Warranty"

"Commercizl Waste
Collection Service”

"Commetrcial Waste
Termination Event"

"Commercially Sensiiive
Information™

"Comparable Service"

“Comparison Group”

Meaning
(b) n a Bil},
(c) n a draft statuiory instrument, or

(d) as g propoesal in the Official Journal of the
European Communities,

)] any Guidance,
(n) any Direchions; or
() any applcable judgment of a relevant court of law whieh

changes a binding precedent,

any change to the Services or this Agreement imtiated through the
Change Confrol Procedure set out th Schedule 13 (Change Control
Procedure),

means-

{2) any sale, transfer or disposal of any legal, bensficial or
equitable interest in any or all of the shares 1n the Service
Provider (iricluding the control over exercise of voting
rights conferred on those shares, control over the nght to
appoint or remove directors or the nghts to dividends);
andfor

{b) any other arrangements that have or may have or which
result in the same effect as imb (a) above,

means & collateral warranty in the form set out in Schedule 27
{Collateral Warranty) provided n accordance with Clause 45
{Bond, Guarantee and Collateral Warranties),

has the meaning given in the Environmental Services Specification,

has the meaning given 1n Paragraph 15 of the Environmentat
Services Special Conditions,

the sub set of Confidential Information Iisted as Commercially
Sensitive Contractual Provisions and Commercially Sensitive
Materal in each case for the penod spesaified Incolumn 2 of 6
(Commercially Sensitive Information);

in relation to 2 Benchmarked Service, a service that 15 1dentical or
materally similar to the Benchmarked Service (including in terms of
scape, specification, volume and quality of performance),

in relaton io a Comparable Service, a sample group of
organisations prowviding the Comparable Service identified by the
Benchmarker under Paragraph 3.8 of 1 (Benchmarking) which
consists of organisatiohs which are either of similar size to the
Service Provider or which are similatly structured in terms of their
business and ther service offerng so as o be (n the
Benchmarker's professional opinion} farr comparators with the
Service Provider or which, i the professional opinion of the
Benchmarker, are besi practice organisations and, where there ate
a reasonable number of such organisations, referencing only those
organisations that are carrying on at least a significant part of their
business within the United Kingdom,
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Phrase

"Confidential Infermation"

"Continuous Improvement
programme"”
"Contract Notice"

"Convictions®

"Corrective Action Plan®

"Corrective Action Plan
Faifure"

Meaning
means:

(a) information that ought to be considered as confidential
(however it is conveyed or on whatever media it is stored)
and may include information whose disclosure would, or
would be likely to, prejudice the commercial inferests of
any person, irade secrets, Intellectual Properiy Rights and
know-how of either Party and all personal data and
sensitive personal data within the meaning of the Data
Protection Act 1988; and

(b) Commercially Sensitive Information.

means a plan for continuous Improvement of the Services
prepared, updated and Irmplemented in accordance with the
requirements of Schedule 11 (Performance Monitoring)

has the meaning given to it in Recital A;

other than for minor road fraffic offences, any previous or pending
prosecutions, convictions, cautions and binding over orders
(including any spent convictions as contemplated by section 1(1) of
the Rehabilitation of Offenders Act 1974 by virtue of the
exemptions specified in Part if of Schedule 1 of the Rehabilitation
of Offenders Act 1974 (Exemptions) Order 1975 (SI 1975/1023) or
any replacement or amendment to that Order, or being placed on a
list kept pursuant fo section 1 of the Protection of Children Act
19499 or being made subject of a prohibition or restriction under
section 218 (6) of the Education Reform Act 1988;

a plan in the form agreed by the Council pursuant to Clausé 37;

{(a) the Service Provider fails to submit or resubmit a draft
Corrective Action Plan io the Council within the timescales
specified in Clauses 37.3 {Submission of the draft
Corrective Action Plan) or 37.7 {Agreement of the
Correclive Action Plan);

{b) the Council, acting reasonably, rejects a revised draft of
the Corrective Action Plan submitted by the Service
Provider pursuant to Clause 37.6 (Agreement of ihe
Corrective Action Plar);

(c) the Service Provider fails fo rectify a Notifiable Default
within thirty (30) Business Days of a notification made
pursuant to Clause 37.2 {Noiification) or such longer
period specified in & Corrective Action Plan;

(d) a Material P] Failure re-occurting in respect of the same
Perfarmance Indicator for the same (or substantially the
same) roof cause in any of the 3 Payment Periods
subsequent to the Payment Period in which the initial
Material P] Failure occurred; and/or

{e) fellowing the successful implementation of a Corrective
Action Plan, the same Nofifiable Default recurring within a
period of six (8) monihs for the same (or substantially the
same) root cause as that of the original Notifiable Default;
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Phrase

"Correciive Action
Procedure"

"Council Arez"
"Council Asseis"

"Council Background IPR"

"Council Data"

"Council Exishing
Employee”

"Council Policies and
Standards”

"Council Premises”

"Council Related Party"®

"Council Representative"

*Council Software"

"Council System"

"CRM System"

Weaning

the procedurs set out 1n Clause 37,

means the Borough of Traffard

means any assets designated as Council Assels by written
agreement of the Parties,

means any IPR (including, without imitation, the Council Data)
existing at the Agreement Date provided by, for or on behalf of the
Couneil fo the Service Provider in anticipation of, in conneciion with
the petformance or receipt of the Services,

any data (including metadata), record, document or information
howsoever stored which 1s communicated th writing, orally,
electronically or by any other means by the Council or any Council
Related Party to the Service Provider relating to the Services or
services similar to the Services (including in relation o the period
prior to the Agreement Date) or is obtained, gleaned, compiled,
produced or processed by the Service Provider during the course
of the Service Provider providing the Services,

means m relation fo any service equivalent to any of the Services
all these persons employed by the Councll under a contract of
employment (excluding to avoid doubt {without mitaton) any
person employed by the Council as an independent contractor or
persons employed by any sub-contractor engaged by the Council)
wha are wholly or substantially engaged in the provision of that
setvice as at the Service Commencement Date,

means the polictes and standards at the Agresment Date referred
to In Scheduls 23 (Council Poficies and Standards);

any premises owned or occupied by the Counci! where any of the
Services may be or are carred oui;

means any officer, agent, employee of the Council acting in the
course of his office or employment insluding any coniractors or
sub-contractors (cther than the Service Provider or any Service
Provider Related Party),

means the person listed in Schedule 17 {Key Personnel) as
changed from fime to Bme by notification to the Service Provider
from ttme to time 1n accordance with Clause 19 1 (Contract
Governance - Representafives)

software which 1s owned by or licensed to the Councll, Including
software which 1s or will be used by the Service Provider for the
purposes of providing the Services but excluding Setvice Provider
Software and Third Party Software,

means the Council's computing environment (consisting of
hardware, sofiware and/or telecommunications nefworks or
equipment) used by the Council or the Service Provider m
connechion with this Agreement which 1s owned by or licensed to
the Couneil by a third party and which mnterfaces with the Service
Provider System or which 1s necessary for the Councll to receive
the Services,

means the electronic system (or systems) to be implemented by
the Council for the managernent of commurucafions, including
complaints and requests for service, with service users and
residents (which may or may not be used exclusively in respect of
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Phrase

"Cusiomer Complaints"
"Customer Complaints

Procedure"

"Data Protection
Legislation®

"Data Subjesct”

"Database"

"Depot"

"Direct Loss"

"Direction”

"Diselosure and Barring
Service"

"Dispute Resolution

Procedure"

"Disputs”

"Disputed Amount”

Meaning
the Services);

means a complaint received by the Council and/or Service Provider
in relation to the Services;

means the procedure included in Schedule 23 (Council Poficies
and Standards);

the DPA, the EU Data Protection Directive 95/46/EC, the
Regulation of Investigatory Powers Act 2000, the
Telecommunications (Lawful Business Practice) (Interception of
Communications) Regulations 2000 (SI 2000/2699), the Electronic
Communications Data Protection Directive 2002/58/EC, the
Privacy and Electronic Comtmunications (EC Directive) Regulations
2003 and all applicable laws and regulations relating to processing
of persanal data and privacy, including where applicable the
guidance afid codés of practice Issued by the [nformation
Commissioner as amended or superseded from time fo time;

has the meaning given to them in the DPA;

means the electronic or paper systems holding data {either in
paper copy or elecironic form) relating to the Services and all
Council Data contained therein;

means:

(a) the Environmental Depot;
(b) the Highways Depot; and/or
(c) the Sireet Lighting Depot,
as the context requires;

means all damage, losses, indebtedness, claims, actions, cash,
expenses (including the cost of legal or professional services, legal
costs being an agent/client, client paying basis), proceedings,
demands and charges whether arising under statute, contract or at
common law but to avoid doubt, excluding Indirect Losses;

means any binding directions relevant to the provision of the
Services isslied by a Sectetary of State from time o time;

the setvice that was established following the merger of the
criminal records bureau and independent safeguarding authority
under the Protection of Freedoms Act 2012;

the procedure for the resolution of disputes set out in Schedule 15
(Dispute Resolution Procedure);

any difference or dispute betwean the Couneil and the Service
Provider arising out of or in connection with this Agreement,
including any question as to the validity or interpretation. of this
Agreement, failure to agree in accordanee with the Change Conirol
Procedure or any matter where this Agreement directs the pariies
to resolve an issue by reference to the Dispute Resolution
Procedure, and including any dispute arising before or after
termination of this Agreement;

has the meaning given 1o it in Clause 25.4 (Disputed Amounts) of
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Phrase

"Documeniation”®

IIDPAII

“EEA"

"Emergency”

"Employee Liability
Information”

"Environmental Depoi"
“Environmental Depot
Leasg

"Environmental Infoermation
Regulations”

"Environmental Services "

"Environmental Services
Method Statements”

*Environmental Services
Provides”

"Environmental Services

WMeaning

the Agreement,

descnptions of the Services and technical specifications, user
manuals, operating manuals, process defimitions and procedures,
and all such other documentation as

(a) 15 required 1o be supplied by the Service Provider fo the
Counell under this Agreement,

{6) 15 required by the Service Provider In order fo provide the
Services, or

has been or shall be generated for the purpose of providing the
Services,

the Data Protection Act 1998 as amended or replaced from time to
time;

from time fo tme the European Economic Area as created by The
Agreement on the European Economic Area 1992 or any
SUccessor or replacement body, association, entity or organisaiion
which has assumed etther or both the function and responsibiiities
of the European Economic Area;

means an event causing or, In the reasonable opimon of a Party,
threatening fo cause death or injury to any ndividual, or serous
disruption to the lives of 2 number of people or extensive damage
to property, or contamination of the environtment in each case ona
scale beyond the capacity of the emergency services,

means the information which a fransferor Is obhiged to notify to a
transferee pursuant to Regulation 11(2) of TUPE regarding any
person employed by htm who I1s assigned to the organised
grouping of resources or employees which 1s the subject of the
Relevant Transfer and also such employees as fall within
Regulation 11(4) of TUPE,

means any depot or premises used by the Service Provider to
provide the Environmental Services,

means any lease of the Environmeanial Depot entered 1n to from
time to time by the Service Provider,

the Environmental Information Regulations 2004 together with any
guidance and/or codes of practice 1ssued by the Information
Commissioner or relevant Government Department In relation to
such regulations,

has the meaning given In the Environmental Services Specification;

means the method statements in relation to Environmental
Services set out in Part 1 of Schedule 3 (The Msthod Statemenits);

means the Service Provider in its capacity as provider of the
Environmental Services under this Agreement or any replacement
provider of any of those services appointed by the Gouncil (which
may Include the Council)

means the specification in relation to Environmental Services sef
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Phrase
Specification"

"Environmental Services
Special Conditions"

"Equalities Legislation"

"Equipment”

"Equivalant Services Data"

"Esiimated Change in
Service Cosis"

"EU Model Clauses"

"Exclusive Assets"

"Excusing Cause"

"Exit Assistance Services"

Meaning
out in Part 1 of Schedule 2 (Specification);

means the conditions set out'in Schedule 5 in relation to
Environmental Servicss;

all Legislation which makes unlawful discrimination on grounds of
sex, sexual orientaficn, gender reassignment, age, disability,
colour, race, ethnic or national origin or religion, marital status or
parinership status, part-ime or temporary status in employment or
othenwise including Equality Act 2010, The Duty to Promote
Disability Equality: Statutory Code of Practice (England and Wales)
issued by the Disability Rights Commission, and the Race
Relations Act 1976 (as amended by the Race Relations
(Amendment) Act 2000);

means the plant, machinery, vetiicles, equipmént (including
Hardware) and other items to be provided andfor maintained by the
Service Provider in accordance with the terms of this Agreement
and used in the provision of the Services;

in refation to a Comparable Service, data derived from an analysis
of the Comparable Sesvice provided by the Comparison Group as
adjusted in accordance with Schedule 12 {(Benchmarking) provided
that the Benchmarker shall not use any such data that relates to a
period which ended more than 36 months prior to the daie of the
appointment of the Benchmarker;

in relation to 2 Change or a Qualifying Change in Law, the
aggregate of any estimated increase in the Service Provider's
costs and revenues less the aggregate of any reduction in the
Service Provider's costs and revenues, in each case demonstrated
on the basis of Open Book Accounting;

means the EU model clauses (data controller to data processor)
adopted by the European Commissién under Decision 2010/87/EU
as amended from {ime to fime by the European Commission or
appropriate governing body;

means assefs which the Service Provider may only use for the
purpose of providing the Services, being the Initial Transferring
Assetis, and {unless agreed otherwise by the Parties in accordance
with Clause 80.8) any new Assets;

means:

(8)  orany breach of any express pravisian or obligation of this
Agreement by the Council or any ageni, servant, employee
or Sub-Coniractor of the Council {funiess, and to the extent,
caused or contributed to by the Service Provider or any of its
agents, servants, employees or Service Provider Sub
Contractors);

(p)  aForee Majeure Event; or

(¢}  any matter identified in the Special Conditions as an
Excusing Cause;

means the exit assistance services to be provided by the Service

Provider to the Couneil in accordance with the requirements of this
Agreement and the Exit Plan;
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Phrase

"Exit Plan"

IIExpertll

"Expiry Date"

"Fees Regulations™

"Final Employee List"

"Financial Distress Event"”

"Financial Model
Assumptions”

“Financial Model"

“First Employee List"

“First Expiry Date"

“First Sireet Lighting Expiry

Date”

"FOIA"

Meaning

the plan as agreed or determined (and amended from time to time
pursuant {o Clause 53 (Exif and Services Transfer Arrangements),

shall mean the person selected in accordance with paragraph 5 of
Schedule 15 (Dispute Resolution Procedure) to consider a dispuie
referred to them,

means

{a) in respect of the Environmental Services, the Highways
Services and the Technical Services, the First Expiry Date unless
the Agreement i1s extended in accordance with the provisions of
clause 5 (Commencement and Duraiion) in which case it shall be
the Second Expiry Date,

(b) in respect of the Street Lighting Services, the First Strest
Lighting Exprty Date upless the Agreement 15 extended mn
accordance writh the provisions of clause 5 (Commencement and
Duration) in whrch case it shall be the Second Expiry Date,

means the Freedom of Information znd Data Protection
(Appropriaie Limit and Fees) Regulations 2004 (as amended,
vaned or replaced from time to time},

has the meaning set out in Schedule 30 (TUPE),

means where neither the Service Provider nor the Guarantor has a
credit rating fo "2A2" or above (as defetmined by the Dun &
Bradstreet credit reference agency from time to time);

has the meaning given to 1t the Payment Mechanism,

means the financial model agreed between the Pariies prior to the
Agreement Date (as updated from time to ime 1 accordance with
the terms of this Agreement) for the purpose of, amongst other
things, calculating the Payment (and contained within the CD-ROM
aftached as Schedule 10 (Financial Model),

has the meaning set out in Scheduie 30 (TUPE);
means 30 June 2030,

means 30 June 2035,

means the Freedom of Information Act 2000 and any subordinate
legislation (as defined in section 84 of the Freedom of Information
Act 2000) made under the Freedom of Infarmation Act 2000 from
hime o time togsther with any guidance and/or codes of practice
1ssued by the Information Commussioner or relevant Government
Depariment in relation to such Act,
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Phrase

“Force Majeure Event"

"Formal Notice"

"Gain Share Mechanism"

"General Ledger

"Global Performance
Deductions Cap"

"Good Industry Practice

Meaning

means the occurrence after the Agreement Date of:

(@) war, c¢ivil war, ammed conflict, rebellion, revoiution,
insurrection, riot or terrorism; or

(b)  nuclear, chemical or biological contamination unless the
souree of cause of the contamination is the result of actions
of the Service Provider or its Sub-Contractors; or

(c)  pressure waves caused by devices hravelling at supersonic
speads; or

(d)  blockade or embargo, strikes, lockouts, industrial or frade
disputes in each case to the extent that the same do not
involve employees of the party claiming relief or any Sub-
Contractor,

which directly causés either parly (the "Affected Party") io be
unable fo comply with all or a material part of its obligations under
this Agreement except to the exient that:

{H it is directly caused or materially contributed to by either
party seeking to rely on Clause 40 (Force Majeure);
and/for

(i) It is subsisiing as at the date hereof;

means a formal nofice issued under this Agreement in accordance
with Clause 78 (Service of Nofices):

means the mechanism in paragraph 7 of the Payment Mechariism;

means the ceniral repository for all ihe Council's financial
transactions;

means an amouni equal to the aggregate of:

(8  an amount equal to 30% of the Payment which would have
been payable to the Service Frovider in respect of the
Environmental Services in the'relevant period had the
Service Provider been fully performing its obligations;

(b) an amount equal io 30% of the Payment which would have
been payable to the Service Provider in respect of the
Highways Services in the relevant petiod khad the Service
Provider been fully performing its obligations;

(¢}  anamount equal fo 60% of the Payment which would have
been payabie fo the Service Provider in respect of the
Street Lighting Services (excluding payment in respect of
the LED Services, as defined in the Street Lighting
Specification] in the relevant period had the Service
Provider been fully performing its obligations;

(d  anamount equal to 30% of the Payment which would have
been payable to the Service Provider in respect of the
Technical Services in the relevant period had the Service
Provider been fully performing its obligations;

means using standards, practices and methods and pracadures of
operating (as practised in the United Kingdam} and conforming to
Legisiation and exercising that degree of skill, diligence, care,
prudence and foresight which would reasonably and ordinarily be
expected from time to time of 2 skilled and experienced service
pravider, manager, operator or other person (as the case may be)
engaged in a similar type of undertaking as that of the Service
Provider as under this Agreement {or any Sub-Contractor} under
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Phrase

"Good Valug”

"Guaraniee"

"Guaranter"

"Guidance"

"Hardware"

"Health and Safety Manual®

“Highways Depot”

"Highways Depot Lease”

"Highways Services"

"Highways Services Method
Statements"

"Highways Services Special
Conditions"

*Highways Services
Specification”

"Househo!ld Waste
Collection Service"

"ICT Environmeni”

Meaning
the same or similar cireumsiances;
in refation to & Benchmarked Service, that,

(g) having taken into account the Performance indicators, the value
for money of the Payment attnibutable to that Benchmarked Service
13 at Isast as good as the value for money of the Upper Quartile;
and

(b) any Performance Indicators applicable to that Benchmarked
Service are, having isken into account the Payment, equal to or
betier than the median service levels for the Comparable Service
using Equivalent Services Data;

a guarantee n the form set out in Schedule 26 (Guarantee)
provided in accordance with Clause 45 (Bond, Guarantee and
Coliaferaf Warranties);

Amey UK PLC (company number 04736639) or any replacement
appomted n accordance with Clause 45 (Bond, Guaraniee and
Collatsral Warranties) with the Council's wrifen approval,

means any applicable guidance (statutory or otherwise) with which
the Council or the Service Provider 1s bound to have regard o or
comply with i the proviston of the Services,

means any and all computer, telecommunications and network
equipment and any asset which relies in any respect on computer
hardware or other information technology (whether embeddsd or
not),

means the health and safety manual approved by the Council
pursuant fo Clause 70 1A,

means any depct or premises used by the Service Provider to
provide the Highways Services,

means any lease of the Highways Depot entered in to from time to
fime by the Service Provider,

has the meaning given 1n the Highways Services Specification;

means the method statements n relation to Highways Services set
out in Part 2 of Schedule 3 (The Method Statements);

means the conditions set out m Schedule 6 in relation 1o Highways
Services,

means the specification in relation to Highways Services set out In
Part 2 of Schedule 2 (Specification),
has the meaning given i the Environmental Services Specification

means the Counc!l Systern and the Service Provider System;
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| Phrase

"Indirect Loss"

"Information”

"Initial Transferring Assets”

"Insolvency Event”
"Intellectual Property
Rights" “IPR"

Meaning

means loss of profits, loss of use, loss of production, loss of
business, loss of business opportunity, or any claim for
consequentiial loss ot for indirect loss of any nature;

has the meaning given to it under section 84 of the Freedom of
Informetion Act 2000;

those assets of the Councll identified in Schedule 21 (/nitial
Transferring Assefs) which are transferred to the Service Provider
pursuant to Clause 60 (Transferring Assefs, Council Assels and
Exclusive Assefs) for the purpose of being used by the Sevice
Provider in the provision of the Sérvices;

means if any of the following occur:

(a)

(b)

(d)

(&

(N

()}

(h)

means.

(a)

the Service Provider or the Guarantor calls a meeting of
its credifors (whether formal or informal) or enters into
any composition or arrangement (whether formal or
informal) with ifs creditors;

the Service Provider or the Guaranfor proposes a
voluntary arrangement within Section 1 of the Insolvency
Act 198G;

the Service Provider or the Guarantor is unable to pay its
debts within the meaning of Section 123 of the Insolvency
Act 1986;

the Service Provider or the Guarantor has a receiver {and
manager), adminisiratlor or administrative receiver
appointed over all or any part of its undertakings, assets
or income;

any restraint, execufion or other process is levied or
enhforced on any of the Service Provider's or Guarantor's
property and s not paid out, withdrawn or discharged
within fifteen {15} Businsss Days;

the Service Provider or the Guarantor has passed a

resolution for its winding up;

the Service Provider or the Guarantor has a peifition
prasented to any Court for its winding up or any corporate
action, legal proceedings or other procedure or step is
taken in refation o the appointment of an administrator in
respect of the Service Provider or the Guarantar; or

the Service Provider or the Guarantor ceases to frade.

copyright, rfights relaied fo or affording protection similar
to copyright, rights in databases, patents and rights in
inventions, service marks, moeral rights, semi-conductor
topography rights, trade marks, rights in Iniernet domain
nameés and website addresses and other rights in trade
names, designs, Know-How, irade secreis and other

106

© © © O C & ® 00 8C © 0 OO O S ® OO 9O PP OO OO G OO0 6P o6 B¢




Phrase

"IPR Claims"

"IPR Liability"

"Key Staff"

"Key Sub-Coniractors"

"Law"

"LED Payment"

"LED Performance
Deductions Cap”

"LED Services”
"LED Termination Event®

"Legislation”

©® 600000000 eel ©0 660600 0C0©0©O©O©60E O a

leaning

rghts in Confidential Information whether or not
registered or capable of registraiion,

(b} applications for regrsiration, and the nght to apply for
registration, for any of the rights lsted at (a) that are
capable of being registered in any country or junsdichion;
and/for

{c) all other nghts having equivalent or similar effect in any
countity or junsdiction,

any claim of mfrmgement or alleged infringement (including the
defence of such ininngement or alleged nfrmgement) of any IPR
used to provide the Services or as otherwise provided by the
Service Provider (or to which the Service Provider has provided
access) o the Council 1n the fulfilment of iis obligetions,

any loss, damage, cost, charges, expenses, claims, achons or
demands which may arise out of, or in consequence of, any
infringement or alleged ifringement by the Council or the Service
Provider of any Intsllectual Property Rights used fo provide the
Services,

means the individuals defalled in Schedule 17 (Key Personnel) as
replaced or amended with the Council's approval in accordance
with Clause 55,

means any Sub-coniractor appointed by the Service Provider
under a sub-contract with an annual value tin excess of ten {10)%
of the Payment per anhum;

means any statute, including Legislation, statutory mstrument,
standards, law, produchon, order resolution, nolice, ruie of court,
bye-law, directive, code of conduct or other instrument or
requirement having the force of law within any national or local
Junisdiction 1ssued, declared, passed or given effect to m any
manner by H.M. Parkament (including but not mited to the Human
Rights Act 1998), the legisfative makmng mnstitutions of the
European Union, any court or other judicial form, any Commission
of [nquiry, local authority, statutory undertaker or relevant authority
or any other body or person having such powear and having force
contemnporaneously with the Service Provider's perfarmance of the
Services,

means the payment relafing te the mstallation of LED luminares
referred to as "FLED" in, and calculated in accordance with,
paragraph 4 6 of the Payment Mechansm,

means an amount equal to 30% of the LED Payment that would
have been payable in the relevant penod had the Service Provider
been fuily performing its obligations,

has the meaning given in the Street Lighting Services
Specification;

has the meanmg given in Paragraph 21 of the Street Lighting
Services Special Conditions,

means:

{a) any Act of Parhament or subordinate legslation within the
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Phrase

"LGPS"

"Local Commissioner

L osses"

"Material PI Failura"

"Method Statements”

"Minimum Acceptance
Level"

WMeaning
meaning of Section 21(1) of the Interpretation Act 1878;

()] any exercise of the Royal Prerogative; and

(¢)  any enforceable communily right within the meaning of
Section 2 of the European Cammunities Act 1972,

in each case in the United Kingdom;

means the Local Government Pension Scheme established
pursuant to regulations made by the Secretary of State in exercise
of powers under sections 7 and 12 of the Superannuation Act 1972
as amended from time to fime;

means (as appropriate) the Commission for Local Administration in
England (as defined in Part IIl of the Local Government Act 1974
and commonly known as the ‘Local Government Ombudsman') or
a member of that Commission acting in his/her capacity as such a
membat;

means all damage, losses, liabilities, claims, actions, costs,
expenses (including the cost of legal or professional services, legal
costs being on an agent/client, client paying basis), proceedings,
demands and charges whether arising under statute, coniract or at
common faw;

means:

(@  afailure by the Service Provider to meet the Minimum
Acceptance Level in respect of:

(i) 25% or more of the Performance Indieators in
relation to any Service Element; or

()  25% or more of the Performance Indicators in
relation to all Services; andfor

(b)  afailure by the Service Provider o meet the Target Service
Level in respect of

i)} 50% or more of the Performance |ndicators in
relation to any Service Element; or

()  50% or more of the Performance Indicators in
relation to all Services,

in each case in respect of Performance Indicators required to be
reported ih telation to all Services in any Payment Period;

means the general Method Statements appended at Part 5 of
Schedule 3 (Method Statements) and (as applicable):

(a) the Environmental Services Method Statements;

()] the Highways Services Method Statements;

{c) the Street Lighting Services Method Statements; and/or
{d) the Technical Services Method Statements;

means the minimum acceptabls standard of service specified in
relation to a Performance [ndicaior;
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Phrase

"Mobilisation Plan”
“Monthly Payment"

“Monthly Report”

"Named Employee"

“National Performance
Indlcators"

"Necessary Consent"

"Net Book Value"

"New Employees"

“Notice of Change"

"Notifiable Default®

"NRSWA"

Meaning

means the plan set out in Schedule 33 (Mobifisation Flan),
has the meaning given In the Payment Mechanism,

means the monthly report to be provided by the Service Provider in
accordance with Schedule 11 (Performance Moniioring),

has the meaning set out In Clause 56.1.1,

means the single set of nafional Indicators published i 'The New
Periormance Framework for Local Authoriies and Local Council
Partnerships' published by the Secretary of State, October 2007 as
supplemented by the ‘Nahonal Indicators for Local Authories and
Local Council Parinerships- Handbook of Definttions’® published by
the Secretary of State, 1 Apnl 2008 er any other national
performance indicators 15sued by any competent authonty relaiing
to performance for local authoriies and local authoriiy partnerships
as may be 1ssued from time o time;

means all permissions, consents, approvals, cerfificates, permits,
licences and authonsations (including, where appropnate, any
licence or consent under NRSWA) of a Relevant Authonty or owner
of Intellectual Property Rights which are required for the
performance of any of the Service Provider's obligations under this
Agreement excluding any Council Consents,

the value of any item being its purchase price less an amount
equal to the amorhisation of such item in a straight ine at the time
such value I1s to be calculated 1n accordance with UK GAAP,

means those new employees employed by the Servics Provider o
provide the Services who will be working zlongside the
Transferring Employees,

means a notice 1ssued by the Councll to the Servics Provider
pursbant to paragraph 1 2 of Schedule 13 {Change Conirof
Procedure);

shall have the meaning given in Clause 37 (Carrachve Action Flan
Procedure);

means The New Roads and Strest Works Act 1951,
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Phrase

"Open Book Accounting”

"Paniial Términaiion"

"Partner Admission
Agreement"

"Partner Authority™

YPariner Authority
Services"

"Partner Authority Services
Agreement”

"Parinership Beard"

"Payment"

Meaning

means the disclosure by the Service Provider of all material daia
and information which relate to the performance of the Service
Provider's obligations under this Agreement including staff costs,
resources used, valuations, cost variations, profit margins,
payment mechanisms, budget planning, defaults, claims,
insurance, recovery of cosis, administration and everhead costs,
payments io sub-contractors and suppliers, transactions with intra-
group-and related parties, corporate overheads and the basis of
such charges, capital expenditure, income from third parfiss and
any other matter which is reasonably incidental to the performance
of the Service Provider's obligations under this Agreement
provided always that such information shall at all times be prepared
and maintained in accordance with appropriate accouniing
practices (in accordance with Good Industry Practice);

means the partial termination of this Agréément in accordance with
Clause 51 {Partial Termination),

has the meaning given to it in Schedule 31 (Pensions);

means any of the following:

Blaekburn with Darwen Borough Couneil;
Blackpool Council;

Bolton Council;

Bury Council;

Cheshire East Coungil;

Commission for New Economy;

Greater Manchester Combined Authority;
Greater Manchester Fire and Rescue Authority;
Greater Manchesfer Police Authority;
Manchester Central Convention Complex;
Manchester City Council;

Oldham Council;

Rochdale Meiropolitan Borough Council;
Tameside Metropoelitan Borough Counsil;
Transport for Greater Manchester;

Wigan Council; and

Wartrington Borough Council;

the setvices set out in the Contract Notice that a Pariner Authority
requires the Ssrvice Provider to perform, as referred to in Clause
13 (Pariner Authority Services);

the agreement between the Service Provider and a Partner
Authority in similar terms to this Agreement;

means the board convened in accordance with Schedule 14
(Parinership Board);

has the meaning given in Schedule 8 (Payment Mechanism);
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Phrase

*Payment Mechanism"

"Payment Period"

"Performance Daduction”

"Performance Deductions
capu

"Performance Failure”

"Performance Points"

"Performance Reports”

@@00090000.000QO@0.0GQ‘Q0.00......

leaning

the mechanism for payment set out in Schedule 9 (Payment
Mechanism),

a calendar month, save that

(a) the first payment petiod shall begin on the Service
Commencement Daie and expire at the end of the calendar menth
in which the Service Commencement Date falls, and

(b) the final paymsnt period shall commence on the first day of the
calendar month 1n which the Agreement expires or terminates and
end on the expiry or iermination of the Agreement;

means a deduction in relation to a Petformance Falure which the
Council 1s enfitled to levy 1n accordance with Schedule 9 (Payment
Mechantsm),

means

(@ in respect of the Environmental Services, an amount equal
o 30% of the Payment that would have been payable in
the relevant perod had the Service Provider been fully
performing its obligations,

A

{3)] 1n respect of the Highways Services, an amount equal to
30% of the relevani Payment that would have been
payable in the relevant penod had the Service Provider
been fully performing its obligations,

{c) in respect of the Street Lighting Services an amaunt equal
o 60% of the relevant Payment that would have been
payable n the relevant peniod (excluding payment In
respect of the LED Services, as defined in the Sireet
Lighting Spectication) had the Service Provider been fully
performing Its obligations; and

{d) in respect of the Techhical Services an amount equal to
30% of the relevant Payment that would have been
payable in the relevant pencd had the Service Provider
been fully parforming its obligahons;

means a fatlure by the Service Provider to achieve a Target
Service Leve),

has the meaning given In the Payment Mechanism;

means each of

{a} the Monthly Report,

{b) the Annual Report,

(c) the Weekly Heport, and/or

(d) any other performance reporis required pursuant to this
Agreement,
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Phrase

"Performance Indicators"

"Perszonal Data"

"Personnel”

“Premises”
"Prescriped Rate"

"*Prohibited Act”

Meaning

means the key pslformance indicators as set out in Schedule 9
(Payment Mechanism) and references te KPIs are to Performance
Indicators;

personal data as detined in the DPA which is supplied io the
Service Provider by the Council or is obtained by the Service
Provider in the course of performirig the Services;

means the employees, servants, agents, sub-contractors or other
representatives, of the Service Provider, or of any Service Provider
Related Party involved directly, or indirectly, in the provision of the
Services;

any premises where any of the Services may be or are carried out;

means 2% plus the Bank of England Base Rate from fime to fime;

means:

(® offering giving or agresing to give any officer or employee
of the Council any gift or consideration of any kind as an
Inducement or reward:

1)) for doing or not doing (or for having done or not
having done) any act in relation to the obtaining
or performance of this Agreement or any other
cohiract with the Council; or

{ii) for showing or not showing favour or disfaveur
fo any person in relation fo this Agreement or
any other contract with the Council;

()} entering into this Agreement or any other contract with

the Coungil in connection with which commission has
been paid or has been agreed to be paid by the Service
Provider or on its behalf, or to fts knowledge, unless
entering into this Agreement or any other contract with
the Council in connection with which commission has
been paid or has been agreed to be paid by the Service
Provider ar on its behalf, or to iis knowledne, uhless
before the relevant coniract is entered into particulars of
any such commission and of the terms and condifions of
any such contract for the payment therecf have been
disclosed in writing o the Council; or

(c) committing any offence:

(i} under the Bribery Act 2010, Preveniion of
Corruption Acts 1889-1916 or under Section
117(2) of the Local Government Act 1972 as
amended from time fo time;

(ii) under Legislation creating offences in respect of
fraudulent acts; or
(iif) at common law in respect of fraudulent acts in
relation to this Agreement or any other contract
with the Couneil;
(iv) deftauding or attempting to defraud or
112
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Phrase Meaning
conspiring to defraud the Counell,

"Project Specific IPR” (a) IPBs in items created by the Service Provider (or by a third
party on behalf of the Service Provider) specifically for the
purposes of this Agreement and updates and amendments of
these items; andfor

{b) IPRs arsing as a result of the performance of the Service
Provider's obligattons under thus Agreement,

but which shall not include the Background [PRs,

"Prompily" or "promptly” means that the required step shall be completed within two (2)
Busmess Days or such other penod as agreed by the parhes i
: wrifing),
"Proposal” means a proposal as described in Schedule 13 (Change Conirol
Procedure);
"Proposed Workforce" has the meaning set out n Schedule 36 (TUFE),

"Qualifying Change in Law” means
(a) any Change in Law which specifically refers to the provision of
a service the same or similar to the Servicas,
(b} 2 Change In Law the terms of which apply expressly to

{1) the provision of the Services m accordance with the
terms of this Agreement and to similar services;

{n) the Service Provider and not to other persons; andfor

(i) coniractors whose business actvity s the provision of
services the same as or similar to the Services;

"Relevant Authority" any court with the relevant junsdiction and any local, national or
supra-national agency, inspectorate, minister, minustry, officer or
public or statutory person of the Government of the United
Kingdom or of the European Union,

"Relevant Employees" the employees who are the subject of a Relevant Transfer,

A EEXEEREXXEEEE! ENEEFEEFEEEEY EXEEERNEENE NN

"Relevant Event" a Change, Qualifying Change 1n Law or other event as a result of
which there may be an adjusiment to the Payment, in accordance
with Clause 26 (Financral Adjustments),

"Relevant Policies” has the meaning in Clause 30 3.3,
| 'Relevant Requiremenis” has the meaning In Clause 303 1;
"Relevant Transfer" means a relevant transfer for the purposes of TUPE,
[ "Remuneration Cosis” has the meaning set out in Schedule 30 (TUPE);
' "Reorganisation Costs" hias the meaning set out in Schedule 30 (TUPE);
| "Replacement Supplier” means any successor service provider(s) who will provide a service

the same or similar ta the Services {or a Service Element) from
expiry or termination of this Agreement (in whoie or In part), as the
case may be,
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Phrase

"Request for Ihformation”

"Required Insurances”

"Retendering Information"
"Returning Employees"
"Review Procedure”

"Rolling Inventory"

"Second Expiry Date"”

"Service Absence"

"Service Commencement
Dafe"

"Service Element”

"Service Failure”

"Service Period"®
"Service Plan"

"Service Plan Areas"

Meaning

has the meaning set out in the FOIA or any apparent request for
information made under the FOIA or the Environment [nformation
Regulations;

means those insurances that the Service Provider is obliged to
take out and maintain pursuant to Clause 43 (Insurance);

has the meaning given to it in Schedule 30 (TUPE) (Retendering);
has the'meaning set out in Schedule 30 (TUPE);
means the procedure set out in Schedule 32 (Rsview Procedurs);

means the rolling inventory agreed by the Parties pursuant to
Clause 80.7 as may be updated from time to time thereafter and as
a minimum every twelve (12) months to create a rolling and up to
date inventory of all Assets used by the Service Provider in the
cperation of the Services;

means 30 June 2038;
means abandonment of, or complete failure by the Service

Provider to comply with any obligation fo be performed as part of
the Services;

means 6 July 2015;

means each of:

(@) the Environmental Services;

{2)] the Highways Services;

(c} the Sirest Lighting Services; and/or
(&8} the Technical Services;

as the coniext requires;

means:

(8) a failure to provide the Environmental Services in
accordance with the Environmental Services Specification
or Environmental Services Special Conditions;

(b} a failure to provide the Highways Services in accordance
with the Highways Services Specification ar Highways
Services Spacial Conditions;

(© a failure to provide the Slreet Lighting Services in

accordance with the Sireet Lighting Specification or Sireet
Lighting Services Special Conditions; or

(d) a faflure fo provide the Technical Services in accordance
with the Technical Services Specification or Technical
Services Special Conditions,

as the context requires;
means the period specified in Clause 5.2;

has the meaning given to it in Clause 11.3;

has the meaning given to it in Clause 11.3;
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Phrase
“Service Provider
Background IPR"

“Service Provider IT
Equipment"

“Service Provider Liability
Capu

“"Service Provider Related
Party"

"Service Provider
Representative"

"Service Provider Scheme®

"Service Provider Soffware"

"Service Provider Sub-
Contractors™

"Service Provider System”

"Service Provider
Termination Eveni"

"Services"

Meaning

means any IPR existing ai the Agreement Dats provided by, for or
oh behalf of the Service Provider to the Council in anticipation of, n
conngction with the periormance or receipt of the Services;

means the hardware, computer and telecoms devices and
equipment (excluding any eommunicahons links leased from a
network operator or internet connechvity provided by an internet
service provider) which 1s owned, [eased or licensed by the Service
Provider Related Parties or their Sub-contractors (but not hired,
leased or loaned from the Council) for the provision of the Services,

has the meaning given in clause 41 9;

any of the following

{(a) an officer, servant, employee or agent of the Service
Provider, or any Affillate of the Service Provider and any
officer, servani, employee or agent of such a person
acting in that capacity,

(2)] any contractor or sub-contractor of the Service Provider of
any her and any of their dirsctors, officers, servants,
employees or agents acting in that capacity,

means the person listed in Schedule 17 (Key Personnel) as
changed from time to time by notification to the Ceuncil frem time
to fime In accordance with Clause 19 1 (Confract Governance -
Representatives)

has the meaning given In paragraph 1.7 of Schedule 31
{Pensions);

software which 1s proprietary to the Service Prowvider, inciuding
software which 15 or will be used by the Service Provider for the
purposes of providing the Services,

means the Key Sub-Cantractors or any other sub-contractor
approved as such In aecordance with the provisions of this
Agreement,

means the informatron and communications technology system
used by the Service Provider in performing the Services meluding
the Software, the Service Provider [T Equipment and related
cabling (but excluding the Council System),

any of the events set out in Clause 46 (Senvice Provider
Termination Event),

means:
(8) the Environmental Services;

(b)  the Highways Services,
(c) the Strest Lighting Services; and/or
(d) the Techmical Services,

and all other obhigatons of the Service Provider under this
Agreement,
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Phrase

"Shared Assets”

"Shareholders"

"Single Data List"

"Sofiwara"

"Source Code™

"Special Conditions"

"Specially Written Soffware"

Meaning

means any assets other than Council Assets and Exclusive Assats,
which the Service Provider may, subject to Clause 60.8, use for the
purpose of providing the Services;

each person from time to time holding share capital in the Service
Provider or its holding company;

means the Single Data List for Central Government Depariments
(2011-12) published by the Depariment for Communities and Local
Govemnment on 14 April 2011, containing a comprehensive list of
all data required of [ocal government by ceniral government, and
any subsequent lists of central government's data requirements
from local government, as may be Issued by Communities and
Local Government or any other competent authority from time fo
time;

means

(=) all computer programs in both source and object code
form, including all modules, routines and sub-routines of
such programs and all source and other preparaiory
materials relating to them, including user requiremeants,
functional specifications and programming specificatians,
ideas, principles, programming languages, algorithms, flow
chargss, logic, logic  diagrams, orthographic
representations, file structures, coding sheets, coding and
ahy manuals or other dacumentation relating to them and
computer generated works; and/or

(2] Specially Written Software, Service Provider Software and
Third Party Software;

computer programs and/or data in eye-readable form and in such
form that it can be compiled or intetpreted into equivalent binary
code tagether with all technical information and documentation
necessary for the use, reproduction, modification and
enhancement of such software;

means (as applicable):

(2) the Environmental Services Special Conditions;

(b) the Highways Services Special Conditions;

(®)] the Street Lighting Services Special Conditions;

(d) the Technical Services Special Conditfons;

any sofiware created by the Service Provider (or by a third party on
behali.of the Service Provider) specifically for the purposes of this
Agreement;




1

© 2006200000000 ©600€00095¢>E060EC00600698 5

Phrase

"Specification”

"Staff Resources"

"Street Cleansing Service”
“Street Lighting Depoi”
"Street Lighting Depot
Lease"

“Sireet Lighting Services"
"Sireet Lighting Services
Method Statements®

"Sireet Lighting Services
Special Conditions"

"Street Lighting Services
Specification”

"Sub-Coniractor"

"Sub-Leases™

"Target Service Leve]"
"Technical Services"

"Technicat Services Method
Statements”

"Technical Services Special
Conditions"

"Technical Services
Specification"

"Termination Date"

Mezning

means (as applicable)-

(@) the Environmental Services Specification,

(t) the Highways Services Specification,

(¢) the Street Lighting Services Specification, and
{d) the Techmcal Services Specification

Personnel durmg the hours in which they are assigned to and paid
1o provide Services for the Counail,

has the meaning given n the Environmerital Services Specification

means any depot or premises used by the Service Provider to
provide the Street Lighiing Services;

means any lease of the Street Lighting Depot entered in to from
lime to tms by the Service Provider,

has the meaning given in the Sireet Lighting Services
Specification,

means the method statements n relation to Street Lighting
Services set out in Part 3 of Schedule 3 (Method Staternenis);

means the conditions set out in Schedule 7 10 relation to Street
Lighting Services;

means the specificatian in relation to Street Lighting Services set
out 1n Patt 3 of Schedule 2 (Specification);

means any person engaged by the Service Provider from iime fo
time as may be permitied by this Agreement to procure the
provision of the Services (or any of them), including each Key Sub-
Contractor References o sub-sontractors mean sub-contraciors
(of any tier) of the Service Pravider,

means the

{#) the Environmental Depaot Lease;

() the Highways Depot Lease, andfor

{¢) the Sireet Lighting Depot Lease,

means the target service level as specified i1 relation fo each KPJ,

has the meaning given i the Technical Services Specification;

means the method statements in relation fo Techhical Seivices set
out in Part 4 of Schedule 3 (Meithod Statements);

means the conditions set out in Schedule 8 In refation to Technical
Services,

means the specification in relation to Technical Senices set out n
Pati 4 of Schedule 2 (Speciication),

the date of the early termination of this Agreement in accordance
with the provisions of this Agreement, or in respect of Parhal
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Phrase

"Termination Notice"

"Third Party"

“Third Party Claim"

"Third Party Income
Consent"

"Third Party Revenue"
"Third Parly Services"

“Third Party Service
Provider®

"Third Party Software"

"Transferring Assets”

"Transferring Contract”

"Transferring Employeses”

“Transferring Original
Employees"

"TUPE"

"Unsuitable Person"

Meaning

Termination, the date of eatly termination of the relevant Service
Element in accordance with the provisions of this Agreement;

a Formal Notice delivered by the Service Provider to the Council
indicating thai it intends to terminate this Agreement or delivered
by the Council indicating that it wishes to ferminate this Agreement
(in whole or in part);

means a party other than the Council, the Service Provider, any
Council Related Parly or any Service Provider Related Party;

means a claim for which the Service Provider is obliged to
indemnify the Council pursuant to Glause 41.3.1, 41.3.3 and/or
Clause 41.3.4;

means a consent issued by the Council pursuant to Clause 22;

has the meaning given in the Payment Mechanisim;
services provided to third parfies pursuant to Clause 22;

means an employer other than thé Council of any Relevant
Employee immediately prior to the Service Commencement Date;

software which is proprietary to any third party other than an
Afflliate of the Service Provider and is used by the Service Provider
or any Service Provider Related Party in refation fo this Agreement;

means those assets which the Coungil requires fo be transferred
pursuant to Clause 60 {Transferring Assets, Council Assets and
Exclusive Assets) on termination or expiry of this Agreement;

any contract which the Parties agree (acting reasonably), is to be
novated or transferred from the Council to Service Provider in
accordance with Clause 6.4.3;

means an employee of the Council whose contract of employment
becomes, by virtue of the application of TUPE in relation fo what is
done for the purposes of carrying out this Agreement, a contract of
employment with someone other than the Gouncil;

means an employee of the Council whose coniract of employment
has become, by virtue of the application of TUPE in relation to what
was done for the purposes of earrying out preceding coniract(s)
between the Council and previous service providers which related
1o the Services, a contiract of employment with someone other than
the Council, and in relation to what is done for the purposes of
carrying out this Agreement, a contract of employment with
someone other than the employee’s incumbent employer;

means the Transfer of Underiakings (Protection of Employment)
Regulations 2006 (246/2008) and or any other regulations enacted
for the purpose of implementing the Directive info English law;

fneans any person who:

(a) has any Gonviction;
{b) in the reasonable opinion of the Council:
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Phrase

"Upper Quarfile”

Ilusell

Meaning

4] 1s or1s |ikely te cause damage to the reputation
of the Councll, or

() persistently falls or would fail o comply with the
health and safety or other matenal obligations
of the Service Provider under this Agresment,
or

(g} is not a it and proper person to be engaged, or
emplayed 1n or In connection with the provisions
or performance of any part of the Service, or

() may present an actual or potential nsk to the
health, safely or welfare of any Councl
employee or member of the public, or

'\ 15 not appropriately franed, qualified, skilled
and/or competent to camy out any part of the
Semvice, or

(v) 1s not complying with the Councii's policies for
use of its buidings (&g smoking In a non-
smoking area), or

(vii) 13 or is deemed o be guilty of miscanduct,
fraud, dishonesty or neglhgence,

the top 25% of instances of provision of a Comparable Service by
members of the Comparison Group ranked by best value for
meney to the recipienis of that Comparable Service,

means

(@  with respect to the Standard Licence Terms, the nght fo
load, execute, store, transmif, display and copy (for the
purposes of loading, execufion, storage, transmission or
display) that Software,

(b)  with respect to the Enhanced Licence Terms for Software,
the nght to load, execute, store, transmit, display, copy (for
the purposes of loading, execution, storage, transmission or
display), medify, adapt, enhance, reverse compile, decode,
translate, or otherwise utilise that Software, and

{© with respect to the Enhanced Licence Terms for Project
Specific [PR other than Software, the right to copy, adapt,
publish (Including on the ICT Environment), distribute or
otherwise use any other Project Specific IPR
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