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00.00.0000.00000009001009.000000000 

THIS AGREEMENT dated the 7““ day of M 2015 

Is MADE BETWEEN 

(1) 

(2) 

TRAFFOHD BOROUGH COUNCIL whose principal office is situated at Trafford Town'Hall. Télbot 
Road, Stretford. Greater Manchester, M32 0TH (the Council); and 

AMEY LG LIMITED whose registered office is at The Sherard Building, Edmund Halley Place. 
Oxford OX4 4DQ and whose company number is 03612746 (the Service Provider); 

collecfivelythe Parties and individually a Party. 

BACKGROUND 

A. By an advertisement (the Contract Notice) dated 16 April 2014 and referenced 2014/8 075- 
129837 in the Supplement to the Official JoumaI of the European Union, the Council sought 
proposals for the provision of services on behalf of the Council (and other named public bodies), in 
the case of the Council in relation to: 

(a) Lot 1a: waste collection. street cleaning and grounds maintenance, as further defined in 
this Agreement (Environmental Services); 

(b) Lot 2a: highways maintenance, as further defined in this Agreement (Highways 
Services); 

(0) Lot 2b: street lighting infrastructure, as funher defined in this Agreement (Street Lighting 
Services); and 

(d) Lot 3: professional services relating to project management, asset and estate 

management. property development and other major projects, as further defined in this 
Agreement (Technical Services). 

The Council has selected the Service Provider To enter into a partnering contractual arrangement 
with the Council to provide the Services in accordance with the terms of this Agreement comprising 
the Environmental Services. the Highways Services, the Street Lighting Services and the Technical 
Services. 

The Councll has procured the Services for and on behalf of itself and the Panner Authorities, who 
may elect to engage the Service Provider to provide Partner Authority Services in accordance with 
this Agreement. 

‘IT IS NOW AGREED AS FOLLOWS: 

PART 1: PRELIMINARY 

1. 

1.1 

PURPOSE AND CONDUCT OF THE PARTIES 

Aim 

The Patfies agree that it is the purpose of this Agreement to establish a collaborative and strategic 
relationship between the Panies to provide and foster the provision of high quality Services within 
the Council Area in the most cost effective manner.



12 

13 

1.4 

Objectives 

The Parties shall at all umes have regard to and act In accordance t hh the followmg obJec’nves. 
1 2 1 provxdxng excellent standards of Serwce to resxdents of the Councn Area and other sen/Ice 

users, 

1.2.2 maxnmising efficiency In The prowslon of the Semces under thls Agreement whllst 
endeavounng to retain a sustainable margin for the Servxce Provtder, 

1 2.3 maXImlsmg the value for money obtained by 1he Councxl, 

‘J 24 developing and malntamlng openness and trust In a transparent Infon‘nahon and data 
sharlng enwronment In respect of the Servnces, 

1 2.5 adoptmg Good Industry Practice [11 the prowsxon of the Servnces under this Agreement; 
and 

1 2 6 maxlmlsmg the respectlve and collective avallable resources of the Parnes 

Openness 

The Parties agree. in furtherance of the spmt of openness and honesty, that 

131 

1 3.2 

133 

134 

they Will work closely together In a spmt of fleXIbIlIty, openness and co-operailnn to 
facxlltate effectlve effICIent and economic delivery of the Sen/Ices, 

they w aI take reasonable actlon and render reasonable assnstance to facuhtate the 
prowsxon of the Servnces Including Without limitation 

(a) disclosure of all relevant documentation. 

(b) usmg Open BookAccourmng, and 

(c) nohflcatlon of events t hch Will or may materially adversely affect the provxsmn 
of the Semces, 

nothlng In Clauses 1 2. 1 3 1 and 1 3 2 shail obllge a Party to make any payments to the 
other except as calculated and expressly provxded for In this Agreement, and 

Without prejudice to the prowsxons of Clauses 1.3 1, 1 3.2 and 1 3.3 at the Partles' own 
cost they wxll co-operate fully min each other and prowde such information and assistance 
as ihe other may reasonably reqUIre In connecnon With any actual or potentlal legal 

proceedings. arbltratlon hearings, mqumes, Local Commissxoner enqumes, Best Value 
Inspections, Intemal Investigations and dlsclpllnary hearings arising out of or in connectlon 
With the prnvxslon of the Sen/lees provided that such obligation shall not extend to any 
such proceedings between the Pames 

Improvement 

The Parties WIII commit 1hemselves to the achievement of continuous, measurable and measured 
Improvement of the Servxces supplled by. 

1.4.1 agreeing quantitative and qualntafive targets which are 

(a) specn‘lc, 

(b) challenging, 

(:2) add value; and 

GOO00.0.0.00000000000COOOOOOOOOCO.
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(d) eliminate waste, and 

1 4 2 measunng and revnewmg contractual performance against these targets 

Limitations on the collaboration 

Save as expressly prowded In ihls Agreement, nexther Party shall. 

1.5.1 make any representations or glve any warranty on behalf of the other; 

1 5 2 enter Into any contract or obllgatlon on behalf of the other, and/or 

1.5.3 ll'lCUl’ any habnmes on behaif of the other 

Social Value 

1 6 1 The Servxce Prowder acknowledges the Importance to the Councxl of prowdmg and 
enhancmg somal value through the performance of the Servmes under thls Agreement, 
Including (Without IImIiatIon). 

(a) creating local Jobs; 

(b) securing Investment In, or ln-kmd contnbuilons to, fuel poverty Initiatives In the 
Councxl Area; 

(0) supportlng staff, sen/Ice users and local resxdents to fundraxse for local 

charmes, 

(d) suppomng the community and voluntary sector orgamsatlons through provnsmn 
of mentonng; and 

(e) supporhng local educational and prevenhon programmes In partnershlp wnth 
local CV5 & SMEs to reduce somal Isolation. fuel poverty and to Increase health 
and well-bemg 

1 62 Without prejudlce to Its other obllgattons, throughout the Servxce Period the Serwce 
Prowder shall prpVIde the Servnces In accordance Wlth any requxrements relating to scolal 
value In the Method Statements and so as to seek to maxxmxse Its socnal value 
contnbutlon 

DEFINITIONS AND INTERPRETATION 

In this Agreement words and phrases capitalised expressxons shall have the meanings set out In 
Schedule ‘1 (Definitions) except where othervwse stated 

In this Agreement except where the context otherWIse requnres 

2 2 1 the masculine Includes the femlmne and Vice versa; 

2.2.2 the smgular Includes the plural and woe versa; 

2 2 3 a reference to a "Clause" Is a reference to any of clauses 1 — 87 w1thln the mam body of 
thxs Agreement, and a reference to a "paragraph" 15 a reference to a paragraph of a 
Schedule to thls Agreement, ‘ 

2 2 4 a reference to a Schedule IS a reference to a Schedule to “11$ Agreement, 

2 2.5 except where otherwise prowded In this Agreement, any reference to this Agreement or to 
any other document shall Include any perrnltled vanatlon, amendment or supplement to 
suqh document



2.3 

3.1 

4.1 

42 

2.2.6 

2.2.7 

2.2.8 

2.2.9 

2.2.1 0 

words importing individuals shall be treated as importing corporations and partnerships 
and vice versa; 

headings are for convenience of reference only; 

any reference to any enactment, order, regulation or other similar instrument will be 
construed as a reference to the enactment, order. regulafion or instrument (including any 
EU instrument) as amended, replaced, consolidated or re-enacted; 

references to any documents being "in the agreed form" means such documents have 
been initialled by or on behaif of each of the Parties for the purpose of identification; 

words preceding "include“, "includes“, "including", and "included" shall be construed 
without limitation by the words which follow these words. 

The Schedules (and any annexes) to this Agreement form part of this Agreement. 

PRECEDENCE OF DOCUMENTS 

If there is any conflict between any parts of this Agreement. the conflict shall be resolved in 
accordance with the following order of precedence: 

3.1.1 the Clauses. Schedule 1 (Definitions) and the Special Conditions; 

3.1.2 Schedule 2 (The Specification) and Schedule 9 (Payment Mechanism) and their annexes; 

3.1.3 any other Schedules and their annexes (other than Schedule 3 (The Method Statements); 
and 

3.1.4 Schedule 3 (The Method Statements). 

ANCILLARY DOCUMENTS 

The Service Provider shall deliver the following documents to the Council on the Agreement Date: 

4.1.1 

4.1.2 

4.1.3 

true copies of the Service Provider‘s Memorandum and Articles of Association and 
Certificate of Incorporation; 

copies of board resolutions of the Service Provider approving the entry of the Service 
Provider into this Agreement; and 

the executed Brokers' Letter of Undenaking in the agreed form appended at Schedule 29 
(Required Insurances). 

Local Government (Contracts) Act 1997 

4.2.1 

4.2.2 

4.2.3 

The Council intends to satisfy the Certification Requirements with respect to this 

Agreement before the end of the period relating to this Agreement within which the 
Certification Requirements must be satisfied for the Agreement to be a certified contract 
for the purposes of the Local Government (Contracts) Act 1997. 

The Service Provider hereby consents to the issue by the Authority of cenificates under 
Section 3 of the Local Government (Contracts) Act 1997 in respect of this Agreement. 

If a certificate is not issued by the Council pursuant to Clause 4.2.2 within six (6) weeks of 
the date of this Agreement then the Service Provider shall be entitled by giving notice in 
writing to the Council within five (5) Business Days of such date to terminate this 

Agreement, whereupon the Council shall pay to the Service Provider an amount equal to 
the compensation that would be payable in accordance with Clause 52 (Consequences of 
Termination) on terminafion for the Council Default pursuant to Clause 48 (Termination for 
Council Defaulfl. 
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4.2.4 The relevant discharge terms Wlfl'lll'l the meaning of Section 6 of the Local Government 
(Contracts) Act 1997 are as follows 

(a) the sums referred to In Clause 424(b)(l) and the adjustment between the 
Partles of the rights and liabilities relating to the Assets referred to In Clause 
4.2.4(b) shall be the relevant drscharge terms In relailon to this Agreement for 
the purposes of Section 6 of the Local Government (Contracts) Act1997 

(b) 1n ihe event of the making of a determination or order by a court of final 
Jurisdlctlonlno right of appeal remaining on an application for jUdlCIaI reVIew or 
audlt reVIew (Within the meanan of the Local Government (Contracts) Act 
1997), the result of Wthh [S that thls Agreement does not have effect or [S 
otherwnse unenforceable, then. 

(I) the Servnce Provxder shall be entltled to be pald by the Councll the 
sum which Is the sum equwalent to fhe amount of compensatlon 
payable by the Council to the Contractor pursuant to Clause 52.3, and 

(n) the CDUI'ICII shall have the optlon to requnre the Servxce Prowder to 
transfer Its right, title and Interest In and to the Assets to the Councxl or 
as directed by the CounCIl, and 

(c) the Councfl shall pay to the SerVIce Prowder the sums referred to In Clause 
4 2 4(b) above w1th1n forty (40) Busmess Days of the determmatron or order of 
the court referred to In Clause 4.2.402) above. 

PART 2: DURATION AND MOBILISATION 

COMMENCEMENT AND DURATION 

Thls Agreement and the rights and obligations of the Paflles to this Agreement shall take effect on 
the Agreement Date. 

The Servnce Pernod wnll commence on the Serwce Commencement Date and terminate: 

5.2.1 In respect of the EnVIronrnentaI Sen/Ices, the n ghways Semces and the Technlcal 
Sewlces, In accordance wnth Clause 5 3. 

5 2 2 In respect of Street Lighting Sen/Ices In accordance wnh Clause 5.4. 

The Servzce Period In respect of the Enwronmenta] Services, the Highways Servnces and the 
Technical Sen/Ices (subject to Clause 11A In respect of the Technxcal Servnces) shall terminate on 
the earlier of the 

5 3 1 Flrst Expiry Date, subject to Clause 5 4, and 

5 3 2 the Termxnatlon Date 

At Its sole dlscretlon the Councnl shall be entitled to serve a wrlttan notice upon the Sewlce Provuder 
at least eighteen (1 3) months pnor to the Fxrst Explry Date requesimg an extension to the Servme 
Pernod In respect of the Envnronmental Serwces, the n ghways Serwces and the Technical Servxces 
such that it w1|l expire on the Second Expiry Date 

The Serwce Penod In respect of the Street n ghtlng shall terminate on the earner of the: 

5 5 1 First Street n ghtlng Expiry Date. subject to Clause 5 6. and 

5 5 2 the Termination Date 

At Its sole dlscrefion the Counml shall be enflfled to serve a wntten notice upon the Sen/Ice Pruvnder 
at least elghteen (18) months prior to the First Street Lighting Expiry Date requesting an extensxon



6.1 

6.2 

6.3 

6.4 

to the Sen/ice Period in respect of the Street Lighting Services such that it will expire on the Second 
Expiry Date. 

MOBILISATION AND TRANSITION 

From the Agreement Date until the Service Commencement Date (or such later date as specified in 
the Mobilisafion Plan), the Service Provider shall: 

6.1.1 implement and comply with the Mobilisation Plan and take all steps required in order to be 
able to commence providing the Services on the Service Commencement Date (including, 
without limitation. any steps required by the Special Conditions); 

6.1.2 monitor its performance under the MobiIisaiion Plan and prowde a detailed written report 
of such performance to the Council on a weekly basis; and 

6.1.3 promptly notify the Council if it fails to achieve (or is likely to fail to achieve) any milestone, 
target or other stage envisaged under the Mobilisation Plan. 

Without prejudice to the other rights and obligations of the Parties under this Agreement, if any 
Performance Failure occurs which would entitle the Council to levy any Performance Deductions: 

6.2.1 during the period from the Services Commencement Date until 6 August 2015, the Council 
shall not be entitled to levy any amount in respect of any particular Performance 
Deductions which accrue; 

6.2.2 during the period from 7 August 2015 until 6 November 2015. the Council shall only be 
entitled to levy 50% of the value of any particular Performance Deductions which accrue; 
and 

6.2.3 any Performance Deductions during such periods and the; related Performance Failure 
giving rise to such Performance Deductions shall be disregarded for the purposes t hhe 
Council's right to terminate this Agreement under Clause 48 (Service Provider Termination 
Events). 

Prior to the Service Commencement Date, the Council shall: 

6.8.1 provide the Service Provider with access to all TUPE/workforce information as the Service 
Provider may reasonably request in order to allow for the transfer of empioyment of the 
Transferring Employees to the Service Provider to the extent such information is not 
contained in Schedule 18 (Workforce Information) of this Agreement: 

6.3.2 provide the Service Provider with updated information with regard to any transferring fleet 
(and any other key assets) listed in Schedule 21 (Initial Transferring Assets), and notify 
the Service Provider promptly in the event that such fleet (or any other key assets) will not 
transfer in order to allow the Service Provider the time to organise the mobilisation of 
additional/replacement fleet; 

6.3.3 provide the Sen/ice Provider with access to any depot made available by the Council in 
accordance with Clause 59 as may be reasonably requested by the Service Provider and 
subject to agreeing timings with the Council in advance; and 

6.3.4 provide the Service Provider with all the current data required to enable the Service 
Provider to operate the Services as identified in the Mobilisation Plan. 

Prior to the Service Commencement Date, the Service Provider shall: 

6.4.1 provide the executed Partner Admission Agreement in respect of all Transferring 
Employees as required in accordance with Schedule.31 (Pensions) of this Agreement; 

6.4.2 a duly executed copy of the Guarantee and a duly executed copy of the Bond; 

®9®@®@$®®‘®@0'®®®@@6®®D®909@80366899



@eoaooooooooooooooeoo‘dooeoooooopo 

6 4 3 enter Into a novatlon agreement (m a form to be agreed by the Parties actmg reasonably, 
reflecnng the pnncxple that the Councx] wflLbe responsible for any obligatlons or llablllhes 
before the date of novatlon. and the Service Prowder WI" be responsuble for any 
obligahons or “abilities thereafter) In relatlon to any contract which the Parties (acting 
reasonably) agree should be transferred to the Servnce Provnder, In each case duly 
executed by the Servnce Prowder and by each company novatlng the agreement In 
respect of each Transfemng Contract. and 

6 4 4 prepare a Busmess Con’ununly Plan In accordance WIth Clause 17 1 

PART 3: THE SERVICES

7 

71 

72 

73 

74 

7.5 

8.1 

PROWSION OF SERVICES 

The SerVIoe Provxder shall provxde (or procure the provxsxon of) the Servxces throughout the Sewlce 
Period 

7.1.1 In accordance With the Specmcatlon, the Target Servtce Levels, the Spam! Conditions 
and all other terms of thxs Agreement, 

71 2 In accordance wnth Good lndustly Practlce; 

7 1 3 In accordance Wl'th the Method Statements; 

71 4 such that at all times ensure That the Sen/Ices comply With and meet all Leglslatlon. 

Gundance. Necessary Consents and applicable Council Polxcles and Standards; and 

71 5 In full co-operatlon w1th the Council and Its contractors and all other persons employed at 
the Council Premises.

, 

The SerVIce Provxder shall be entlrely responslble for the adequacy and accuracy of the Method 
Statements and fonts abmty to carry out all Its obhgatlons under this Agreement In particular. 

7 2.1 the fact that the Servnce Provxder has compiled With the Specmcatlon but not the Method 
Statements shall not be a defence to an allegatlon that the Sen/Ice Prowder has not 
satlsfled the Method Statements; 

722 the fact that the Servnce Prowder has complled wnh the Method Statements but not the 
Specification shall not be a defence to an allegation that the Sen/Ice Provnder has not 
satisfied the Specrficatlon; 

provxded mat the Specxflcatlon shall take [3110er over the Method Statements "1 the event of any 
discrepancy or Inconststency between them. 

Each Party shall comply With the Special Conditions 

The Service Provider may not amend the Method Statements wnthout the Councll's prior written 
consent. 

Each Party shall comply wnh Schedule 32 (Rewew Procedure) 

EXCLUSIVITY
\ 

The Sen/Ice Provider shall have the sole and excluswe nght to prowde the Servuces to the Counml 
on the terms of this Agreement during the Semce Period except. 

3 1 1 If and to the extent that the Counml no longer reqmres ihe Sen/Ices (or any part thereof) to 
be provtded m the Council Area by or on behalf of the Councfl; and/or 

8.12 If and to the extent that this Agreement has been termlnated In whole or in part In 

accordance With the terms of thls Agreement. and/or

7



3.2 

9.1 

9.2 

9.3 

8.1.3 in relation to the Council's exercise of its right to provide the Services (or any part) itself 
(or engage a third party to provide the Services (or any part) on its behalf) in accordance 
with: 

(a) Clause SB (Council Step-im) and/or 

(b) in accordance with its rights under any Collateral Warranty; and/or 

(c) Part 7 of the Highway Special Conditions and Part a of the Technical Services 
Special Conditions; and/or 

8.1.4 in relation to The Council's exercise of its rights in relation to maintenance of any Assets in 
accordance with Clause 61 (Maintenance ofAssefs and Equipment); and/or 

8.1.5 where a Service Absence has occurred and has not been remedied by the date twenty 
(20) Business Days following the deadline required by the Council pursuant to Clause 36 
(Immediate Action Procedure). 

Clause 8.1 shall not apply to any Partner Authority Services unless and until (at its absolute 
discretion) the Council or the Partner Authority (as appficable) has agreed that the rights in Clause 
8.1 shall apply to such Partner Authority Services. 

NECESSARY CONSENTS 

Save as specified oihenlvise in this Agreement, the Service Provider shall obtain, maintain and 
comply with all Necessary Consents as are required to carry out the Services and the Service 
Provider shall not do anything, or permit anyihing to be done. in relation to the Services which will 
cause a Necessary Consent to be breached or revoked. 

The Service Provider shall supply to the Council upon request a copy of every Necessary Consent 
obtained and any variation, relaxation or waiver agreed in relation to such Ngcessary Consents. 

The Service Provider shall at all times during the Service Period pay and indemnify the Council 
against all Losses incurred by ihe Council as a result of the Service Providefis failure to comply with 
this Clause 9-. 

PART 4: SERVICE PLANNING 

10. 

10.1 

10.2 

10.3 

BEST VALUE AND DUTY OF CONTINUOUS IMPROVEMENT 

The Service Provider acknowledges that: 

10.1.1 the Council is subject to the Best Value Duty; and 

10.1.2 the provisions of this Clause 10 (Best Value and Duty of Continuous Improvement) are 
intended to assist the Council in discharging its Best Value Duty in relation to the 
Services. 

The Service Provider shall, throughout the Service Period, but only to the extent of its obligations 
under this Agreement, make arrangements to secure continuous improvement in the way in which 
the Services are provided. having regard to a combination of economy, efficiency and 
effectiveness. 

The Service Provider shall undenake or refrain from undenaking such actions as the Council shall 
reasonably request to enable the Council to comply with Part 1 of the 1999 Act, including: 

10.3.1 complying with requests for information, data or other assistance made by the Council in 
pursuance of its Best Value Duty including to: 

(a) facilitate any inspection or audit undertaken in connection with the Best Value 
Duty in respect of the Services. including any inspection undertaken with a View
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11. 

11.1 

11.2 

113 

to venfylng the Counml's compliance With Its Best Value Duty pursuant to 
Sections 10 and 11 of the 1999 Act, 

(b) facnlttate ihe Councxl prepanng any statement, 1n response to a Councfl's 
auditor's report, 

(c) assxst the Council in relation to any achon taken by the Secretary of State; 

(d) enable the Council to comply Wlfl‘l any government departmental direction: 

(e) enable the Councxl to produce and submit data {Isted m the Single Data List and 
to comply With any other data reporting requxrements that may be prescnbed by 
any Relevant Authority; and 

(f) complylng With all requests by the Council to procure the attendance of specmc 
officers or employees of the SerVIce Prowder or any sub-contractor (or to 

procure attendance of any of Its or the” sub-contractors) at any meetings of the 
Councnl at which the Servxces are to be discussed (but not. otherwxse than In 
exceptional circumstances, more than four (4) In any one (1) Agreement Year), 
and 

1032 perrmttlng any Best Value Inspector, 1n connecnon With the exercise of his statutory 
powers and duties, at all reasonable times and upon reasonable notice, access to- 

(a) premises used by the Servxce Prowder m relation to this Agreement, 

(b) any document or daia relatlng to the Serwces. and 

(6) Personnel 

SERVICE PLANNING 

At any time reasonably requested by the Councfl the Servnce Provnder shall provnde such aSSIstance 
as the Councfl reasonably requnres to enable the Council to rewew Its current aims objectives and 
pollcxes and to enable the Councnl to set Its budget for the coming Agreement Year at such a level 
as WIII enable the successful realrsa’uon of the Councll's alms objectives and pOIICIBS for the coming 
Agreement Year. Any assrstance provnded by the Servnce Provzder pursuant to ‘lhlS Clause 11 shall 
not In any way fetter the exercxse of the Council’s dxscreflon In relatlon to the rewew and 
determinatlon of Its aims objectives and pollcles and the sethng of Its budget All such assistance 
shall be provrded by the Semce Prowder as part of the Servuces at no additional cost (unless the 
Parties agree otherwnse). 

With the exception of the Technical Servrces, where the obllgatlons II'I thls Clause 11 shall only 
apply after the third anmversary of the Agreement Date, the Council wnlll not later than 30 July prior 
to the commencement of each Agreement Year notify the Serwce Prowder In wrmng of the 
Council's proposed aims, objecnves, pollcy. proposed budget and pnormes for the comlng 
Agreement Year and shall Inform the Semce Provxder of any subsequent amendments followmg 
that date. 

Within thirty (30) Business Days of receipt of notice from the Councnl under Clause 11.2, the Servxce 
Provuder wnl! carry out In respect of each Serwce Element a comprehenswe and detalled evaluatlon 
of and shall prepare a draft plan (the Service Plan) 5511an out the ways In whlch Its actlvmes and 
resources and those of the Councfl might best be aIIgned to support the stated alms objectives and 
pnontles of the Councnl for that Agreement Year. The Sewlce Plan shall cover as a mmlmurn. 

11 3 1 the actlvmes to be carried out by way of professxonal advuze In that Agreement Year; 

11 32 the pnonty areas for ihe use of ihe Servxce Provuder resource m the targeting of the 
Sen/Ices m that Servnce Element towards the aims objectives and pnontles of the Council 
m that Agreement Year.



11.4 

11.5 

11.3.3 proposals in relation to any new Services the Council wishes the Service Provider to 
provide in that Agreement Year; 

11.3.4 proposals in relation to any Services the Council wishes the Service Provider to cease to 
provide in that Agreement Year; 

11.3.5 if required by the Council, proposals for reducing The Payment, prepared in accordance 
with Clause 11.4: and 

11.3.6 any suggested amendments to this Agreement as a result of the proposals in the draft 
' Service Plan, 

(together the Service Plan Areas). 

[f the Council requires a reduction of the Payment. the Service Plan must include comprehensive 
proposals by the Service Provider to that effect, taking into account all reasonable opportunities to 
accommodate the rgquirement for a reduction of the Payment of, and prepared on the basis of 
(without limitation) consideration of the following matters in the following order of precedence: 

11.4.1 improvements to the efficiency of the provision. performance or delivery of the Services or 
particular parts of the Services; 

11.4.2 income generation possibilities including (without limitation) in relation to opportunities to 
achieve economies of scale by providing Partner Authority Services; 

11.4.3 reconfiguration of service delivery (Includingl without limitation, amendments to the 
Method Statements); 

11.4.4 adjustmenis to Target Service Levels to reasonably reflect The effect of the proposed 
reduction in Payment on the Service Provider‘s ability to meet the Target Service Levels; 

114.5 adjustments to Performance indicators to reasonably reflect the effect of the proposed 
reduction in Payment on the Service Provider's ability to meet the service levels measured 
by the Performance Indicators; 

1‘1.4.6 a reduction in the scope of services required under this Agreement and/or proposed 
changes to the level of capital expenditure in relation to the Services for the coming 
Agreement Year; and 

11.4.7 relief from compliance with its obligations under this Agreement, 

(each a Service Plan Consideration), 

as may be proportionate to allow the required reduction to the sums payable to the Service Provider 
(provided that the Service Provider's margin shall not be increased as a result of the implementation 
of a Service Plan). The Service Provider's proposals mus_t include such information and evidence 
(on an Open Book Accounting basis) as is necessary to satisfy the Council that: each Service Plan 
Consideration has been fully considered and possible savings are exhausted before the next is 
considered (in the order of precedence listed above); and the proposals achieve the Council‘s 

‘ 

objectives, 

Where the Council does not require a reduction of the Payment, ’the Service Provider shall prepare 
the Service Plan having regard to each of the Sen/ice Plan Considerations as appropriate in the 
circumstances. 

The Service Provider shall ensure thatthe Service Plan: 

11.6.1 is in such format and is compiled in accordance with such guidance as the Council shall 
specify from time to time; 
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11.6 2 Is such as to ahgn Sen/Ice PmVIder resources and achvmes to the Councxl’s stated aims 
objectlves and pohcnes mcludlng the objectlves set out In Clause 1 2; 

11.6.5 does not envnsage any expendlture by the Councfl over and above Its stated budget In 
respect of 1he Semces or where any such expenditure IS envnsaged prov1des options for 
ways In whlch overall the Council can remain Within [IS budget; and 

11.6.4 shall Identify what reallocation of resource WI” be necessary to avoxd any adverse Impact 
on the Councll's retalned servxces as a result of any proposals for amendlng or ceasmg 
extstlng sen/Ices, the Introduction of new serwces or the iargetmg of resource m support of 
the aims objectlves and pnorrtles of the Councnl 

The draft Sen/me Plan shail be consndered at a meeting of the Partnership Board to be held wnhxn 
twenty (20) Busmess Days of the Council's recelpt of the draft Servme Plan. 

If The Councfl IS not satisfied that the Same Plan submitted by the Serwce Prowder has been 
prepared In accordance With the requxrements of this Clause 11 the Samoa Provxder shall comply 
With all reasonable requests of the Council for amendments to be made to the Sewlce Plan. 

The Sen/Ice Pronder acknowledges 

11.9 1 the Counml's statutory obllgatlons to set a balanced budget (Including Without [Imitation 
pursuant to the Local Government Finance Act 1992); and 

11.9.2 the Council's obligations to engage In publlc consultation, In relatlon to whxch the Servxce 
Prowder shall provide all reasonable assnstance reqmred by the Councnl 

The Semce Prowder acknowledges that, followmg consultation and other approvals processes, the 
Council may requnre further amendments to the Servnce Plan In accordance wnh Clause 11 8 and 
that the Council Will not be able to give formal approval un’ul Its approval process has been 
concluded 

On or before the last Busmess Day In February pnor to the commencement of each Agreement 
Year (other than the Agreement Year commencing on the Servnce Commencement Date) the 
Council shall gwe notice to the Servme Provtder m wntlng as to whether the Service Plan (modified, 
If applicable pursuant to Clause 11 8) Is accepted If the Councxl accepts the Service Plan the 
prawstons of Clause 11 13 wdl apply If the Councfl rejects a SerVIce Plan (entirely or In relation to 
any Servxce Element), the Servme Plan shall not be Implemented and no reduction to the Payment 
shall be made In relation to the San/Ices or Sen/Ice Element (as applicable), unless the Councxl 
subsequently Instructs a Change In accordance wnth the Change Control Procedure The Councnl 
shall be enmled to accept or reject the Serwce Plan (or, choose any Indlvxdual proposal wnthm that 
Serwce Plan) at Its sole discretion 

The Servnce Prowder shall prepare Its draft Annual Programme In accordance With the Specu‘xcaflon 
to reflect the draft Semce Plan (as amended pursuant to Clause 11 8 and accepted In accordance 
thh Clause 11 11). 

If the Councnl glves written notice that the Sen/Ice Plan (modified If applicable pursuant to 
Clause 11 7) [5 accepted the Service Promder shall proceed to Implement such Semee Plan (and 
shall amend each Annual Programme to reflect any changes to the draft Sen/Ice Plan WhICh was 
prepared at the tlme of preparing the draft Annual Programme In accordance wflh Clause 11.12) 
provxded that any reallocation of the Semce Prowder resources arising out of proposals for the 
targeting of that resource on the aims objectives and pnontles of the Council shall be undenaken by 
the Servnce Prowder so as to minimise any disruption to the prowsnon of ihe Services and at no 
addmonal cost to the Councll. 

NotWIthstandlng that the Councll may have accepted the Service Plan. the Counml may at any time 
notify the Sennce Prowder that It Wishes to amend the Serwce Plan and re—pnontlse Its use of the 
Samoa Prov1der resource as set out In the Servxce Plan and the Servxce Provuder Will make such 
changes as the Councxl réasonably requests prowded that the amendment shall be deemed to be a 
Change Instructed by the Councxl
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11A 

11A.1 

11A.2 

11A.3 

11A.4 

11A.5 

11A.G 

TECHNICAL SERVICES TARGET PROFIT 

The Service Provider shall: 

(a) take all reasonable steps to achieve a service transformation in relation to the Technical 
Services. such that the Service Provider is able to achieve the Target Profit by the Target 
Date; and 

(b) include details in each Monthly Report following the Service Commencement Date of its 
costs of providing the Technical Services on an Open Book Accounting Basis. 

No later than 8 January 2016. the Service Provider will carry out in respect of the Technical 
Services a comprehensive and detailed evaluation of and shall prepare a draft plan and budget (the 
Technical Services Plan) setting out its proposals to achieve the Target Profit by the Target Date. 
In prepan'ng the Technical Services Plan, the Service Provider shall, having regard to the 
objectives in Clause 1.2, consider the following matters in the following order of precedence: 

(a) improvements to the efficiency of the provision, performance or delivery of the Technical 
Services or particular parts of the Technical Services; 

(b) income generation possibilities including (without limitation) in relation to opportunities to 
achieve economies of scale by providing Partner Authority Services; 

(c) reconfiguration of service defivery (including, without limitation, amendments it: the 
Method Statements relating to the Technical Services); 

(d) adjustments to Target Service Levels relating To the Technical Sen/ices; 

(e) adjustments to Performance Indicators relating to the Technical Services; 

(f) a reduction in the scope of the Technical Services required under this Agreement (which 
may include amendments to policies forming part of the Technical Services Specification) 
and/or proposed changes to The level of capital expenditure in relation to the Technical 
Services (or to be managed by the Service Provider as a part of the Technical Services); 
and 

(g) relief from compliance with its obligations relating to the Technical Services under this 
Agreement. 

The Technical Services Plan shall be sufficiently detailed and comprehensive so as to demonstrate 
in the Council: 

(a) the plan is achievable and predicated on realistic assumptions; 

(b) the Service Provider is providing ihe Technical Services in the most efficient and cost 
effective manner possible; and 

(c) the Recoverable Costs the Service Provider expects to incur will be able to be recovered 
in their entirety in accordance with Clause 11A.15. 

Following receipt of the Technical Services Plan. the Council may make proposals to the Service 
Provider (or accelbt proposals made by the Service Provider) in relation to the Technical Services 
in order to allow the Target Profit to be achieved. 

The Service Provider shall givepareful consideration to any proposals made by the Council in 
respect of the Technical Services and, to the extent such proposals would assist the Service 
Provider in achieving the Target Profit by the Target Date, include the proposals in the Technical 
Services Plan. 

If the Council is not satisfied that the Technical Services Plan submitted by the Service Provider 
has been prepared in accordance with the requirements of this Clause 11A the Service Provider 
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shall comply With all reasonable requests of the Council for amendments to be made to the 
Techmcal Semces Plan. 

The Gounod, acting reasonably. shall approve any Technlcal Service Plan submitted by the Sen/Ice 
Prowder taking Into account each of the canaldera’uons identified In Clauses 11A2 and 11A3 
Withm twenty (20) Business Days of being prowded With the draft Technical Servmes Plan the 
Counml shall we notlce to the Sewlce Prowder In wrmng as to whether the Techmcal Servxces 
Plan (modlfled, If applicable pursuant to Clause 11A 6) IS accepted If the Councfl accepts the 
Technical Servxces Plan the pmVISIons of Clause 11 AB wull apply If the Council rejects the 
Technlcal Sen/Ices Plan, the Serwce Provtder shall not Implement the Technlcal SerVIces Plan but 
shall contlnue to provide the Technlcal Serwces In accordance With Clause 11 B 3, and the Sermce 
Provnder may Issue a Termmauon Notice pursuant to Clause 11A 10 n‘ the Target Profit IS not 
achieved by the Target Date The Council shall be entitled to accept or reject the Technical 
Servnces Plan (or, choose any InleIdual proposal Within that Technlcal Sen/Ices Plan) acting 
reasonably. 

If the Cannon! gives written notice that the Technlcal Servxces Plan (modified If apphcable pursuant 
to Clause 11A 6) Is accepted the Sewlce Prowder shall proceed to Implement such Technical 
Serwces Plan Once the Teghnlcal Services Plan [8 accepted by the Council, the Semce Provxder 
may propose amendments to the plan and the Councll shall consxder the same if the COUNCII 
(acting reasonably) accepts such amendments to the Technical Sen/Ices Plan It shall notlfy the 
SerVIce Prowder and the Sewlce Prowder shall promptly Implement the amended plan If the 
Gounod rejects the amendments. the Sen/Ice Provnder shall continue to prowde the Technical 
Semces m accordance wnth the exrstlng Technical Sen/Ices Plan, but may Issue a Tarmmailon 
Notice pursuant to Ciause 11A 10 If the Target Profit IS not achieved by the Target Date 

If the Councxl rejects a draft Technical Serwces Plan m accordance wrth Clause 11A7 or rejects 
amendments to the Technical Serwces Plan In accordance wn’th Clause 11A 8. It may (at Its 

dxscrehon) termxnaie the Agreement In respect of the Technical SerVIces by semng a Termination 
Notice on the Serwce Prowder t hhm forty (40) Busmess Days of such rejectlon specifying a date 
for such termmaflon to take effect, which shall be on the earlier of 

(a) such date as the Councfl notifies the Sen/Ice Prowder that It Is able to arrange for the 
transfer the Technical Servmes to another prowder (which may Include the Councnl, and 
the Sennce Prowder shall prowde such asslstance to the Councnl In relation to any such 
transfer as [S reasonably requested by the Councll); and 

(b) snx monihs followxng the date of the Tenmna’non Notice 

Upon termlnaflon of the Agreement In respect of the Technxcal Servmes followxng the service of a 
Termination Notice by the Council In accordance With Clause 11A_BA, neither party shall be liable 
to the other for costs or losses arlsmg from such tenmnatlon except as prowded for under Schedule 
30 (I'UPE) and Schedule 31 (Penstons), wnhout prejudice to any accrued rights or llabllmes and 
Clause 53.5 shall apply 

The Servtce Provnder shall notify the Councfl In wntlng Within twenty (20) Busmess Days followmg 
the Target Date whether It has achieved the Target Profit, provndmg a full breakdown of the costs of 
provtdlng the Technical Servnces on an Open Book Accounting basxs (Target Profit Breakdown) 

The Target Profit Breakdown shall be conSIdered at a meeting of the Partnershlp Board to be held 
wnhm twenty (20) Busxness Days of the Councxl's recelpt of the Target Profit Breakdown If. haVIng 
Implemented any agreed Technical Serwces Plan and effected the changes enwsaged by the 
Technical Sewlces Plan, the Sen/Ice Provider IS able to demonstrate to the Councx! (actlng 

reasonably) that the Target Profit Will not be achleved going fonNard. then the Servme Prowder 
may serve a Ten-nlnatlon Notice on the Council In relahon to the Technical Servnces no later than 
twenty (20) Busmess Days followmg the meeting of the Pannershlp Board 

Followmg Issue of a Termination Notice by the Semce Prowder In accordance wflh Clause 11A 10, 
this Agreement shall terminate In respect of the Techmcal Servxces on the earner of.
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11A.12 

11A.13 

11A.14 

(a) such date as the Council notifies the Service ProQider that it is able to arrange for the 
transfer the Technical Services to another provider (which may include the Council); and 

(b) the second anniversary of the Service Commencement Date. 

If the Service Provider issues a Termination Notice in accordance with Clause 11A.11 the Council 
shall use reasonable efideavours to make the necessary arrangements (which may include a 
reprocurement) to allow the Technical Services to be terminated before the second anniversary of 
the Service Commencement Date and the Service Provider shall provide such assxstance to the 
Council' In ihls regard as is reasonably requested by the Council. 

Upon termination of the Agreement in respect of1he Technical Services following the issue of 3 
Termination Notice by the Service Provider In accordance with Clause 11A.10, the Council shall 
pay the Service Provider an amount equal to the Transition Costs, but otherwise neither party shall 
be liable to the other for costs or losses arising from such termination. without prejudice to any 
accrued rights orliabilifies and Clause 53. 5 shall apply 

For the purposes of Clause 11A, the following terms shall have the following meanings: 

(a) Council's Gain Share Amount shall have the meaning given in the Payment Mechanism; 

(b) Council's Additional Galn Share Amount shall have the meaning given in the Payment 
Mechanism; 

(0) Recoverable Costs shall mean: 

(i) Transition Costs; plus 

(ii) only su hathen no t 
'5 

of the Technical Services 

in each case during the penod from the start of implementation of the Technical Services 
Plan until- the Target Date and to the extent not compensated for by the Payment in respect 
of the Teph jcal Servi'ces dufing such period (as demonstrated on an Open Book 
Accounting‘bagis); 

(d) Térgeh‘Datévmejans the date which ‘ié eighteen (18) mgnths following the Service 
Cgmmen Date; 

(e) 6) months prior tpathe T_arget Date ,0 
'\ fi 'rélafio‘n to the Tech‘ al Se'r'vices. 

excluding any “one-off! cosjé indurrediby 
ofxthe .sérwge tiansnfion 6r charges implemented uhder‘fhe 

(f) 

v :- 

ng expenditure incurr‘éd in antlélpatlon of the 

7.. future, but excluding a’ny dorpqr'a'te overhead 
and§marglm 

If the Service Prgvide‘r- has achiévéd the‘Target Profit, then: 
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11A.15(a), then the ‘Se AF’rdvider shall be entitled to the Council's Gam
' 

Share Amount grid/hr the Cpuncll’s Addltlonal Gain Sh ount In subge'gLiént’ 

Agreement Years unill thé Sérwce Prowder has recovered an amount equal to the 
Recoverable Costs 

1‘IB TECHNICAL SERVICES TRUE-UP 

1151 The CounCIl acknowledges that 1119 Servme Prowder was selected to perform the Techmcal 
Services on the basis of Its variant bId whereby the Sen/Ice Provzder would perform the Technical 
Services to meet The Councxl’s eXIstlng sennce levels (Existing Service Levels) Without requmng 
any Increase In the Payment. In ihe period between the Sen/Ice Commencement Date and 1 

October 2015 (Interim Period). 

11 B2 The Parties agree to act reasonably, efficiently and In good faith to effect such changes to the 
Technical Semlces Specn‘lcaflon, the Technical SerVIces Method Statements, the Financial Model 
and the KPls In relation to the Technlca] Servxces (Technical Services Documents), by the end of 
the Interim Period, as may be necessary to ensure that they reflect the EXIstng Service Leveis, 
Without requmng any Increase in the Payment Such changes shall, unless otherwise agreed, he 
hmlted to amendments needed to reflect the followmg principles. 

(a) the Council acknowledge that the requn'ements 1n the Technical Sen/mes Specification are 
an enhancement In certain areas to the Exnsnng Sen/Ice Levels, 

(b) the Parties shall seek to make ihe minimum number of changes to the Technzcal Sen/Jess 
Documents as necessary to ensure that they reflect the EXIstIng Servnce Levels, and 

(c) durmg the Interim Period, the Servxce Prowder wfll be dellvenng the semces In line With the 
EXIs’nng Serwce Levels In a manner t hch does not requxre any payment by the Counml In 
respect of the Tecgnlcal Semces except fqr the a nment 

“HS 

11 B 3 To the extent the Parties fall to agree any changes to the Techmcal SENICBS Documents pursuant 
to Clause 1132,21 director of the Sen/Ice Prowder and the Chief Executive of the Oouncxl shall 
meet as soon as pDSSIbIe and In any event Wlthln twenty (20) Busmess Days In order to seek to 
agree the matter. To the extent such changes are stlll not agreed, then 

(a) unit! such time as a Technical Sen/Ices Plan 15 agreed 

(I) 

“ * 

’Tl'ecnnlcal Sen/Ices raqulres. upérformance to:a 
standard than thé Emstmg Serwce Levels, the SerVIcs Prowdér shall méet ihat 
standard, 

(11) the Sen/Ice Prowder's liability lfi relation to any Serwce Failure In respect of the 
Téchh’LcaI Seerces shall, subject to Clause 41 1 and provndéd 1th the Servxce 
Providér shall be llablé for any Direct Losses relating to a breach of statutory 
duty' anslfig due the Service Prowder's breach of Clause 118 3(a)(x), be limited 
to any Performance Deductions whlch the Council Is entitled to lévy, and 

(b) from the date when a Technical Servuces Plan I; agreed, the Serwca Provtder shall perform 
the Technlcal Sé‘fyiceg In accordancé With the Technical Servmes Documénts as amended 
by the Teclifilcal‘jServices Plan 

ctlgf'tfie’TechnléaI: Sennces dunng the Intgnm Pequ. men to 
relaites‘ to 

’ 

d ch.ls higher than the Extstmg Sery'icé Lévels‘. the 
entutlédio apply‘an vant: Pérfo‘rmance Deductions 6r, sublect to Glause 

41 
1n 
make any ofher claim against thé Sen'lxcé Provide‘r 
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12. 

12.1 

12.2 

12.3 

. 12.4 

12.5 

12.6 

7 YEAR REVIEW 

No later than 18 months before the 7Year Review-Date, the Council shall begin a review to assess 
the overall performance of the Service Provider against the criteria set out in Clause 12.13 and 
consider any improvements or alterations in respect of the Services which the Council may require 
(7 Year Review). The Council shall conclude the 7 Year Review no later ihan 12 months before the 
7 Year Review Date. 

The Service Provider shall provide such assistance in the conduct of the 7 Year Review as is 
reasonably required by the Council. 

Prompfly following conclusion of the 7 Year Review, the Council shall provide written notice to the 
Service Provider of whether it wishes to: 

12.3.1 require no further action to be taken by either Party under this Clause 12; or 

12.3.2 consider the implementation of any improvements or alterations in respect of ihe Services. 
or affecting a reduction in the Payment. 

If the Council notifies the Service Provider that it wishes to exercise its rights under Clause 12.3.2, it 
shall include with such‘nofice such details as are reasonably necessary for the Service Provider to 
prepare a 7 Year Options Proposal in accordance with Clause 12.5 and the Parties shall follow the 
procedure set out at Clauses 12.5 to 12.13. 

The Service Provider shall provide the Council within twenty (20) Business Days of receipt of a 
notice from the Council pursuant to Clause 12.3.2 an outline proposal setting out the Council's 
options in order to implement any improvements or alterations in respect of the Services or 
reduction in the Payment (as applicable), and the estimated change in costs for each option (7 Year 
Options Proposal). 

Each 7 Year Options Proposal must include praposals by the Service Provider to reduce the 
Payment, which shall consider (without limitation) in the following order of precedence: 

12.6.1 improvements to the efficiency of the provision, performance or delivery of the Services or 
particular pans of ihe Services; 

12.6.2 income generation possibilities including (without limitation) in relation to opportunities to 
achieve economies of scale by providing Partner Authority Services; 

12.6.3 reconfiguration of service delivery (including, witfiout limitation, amendments to the 
Method Statements); 

12.6.4 adjustments to Target Service Levels to reasonably reflect the effect of the proposed 
reduction in Payment on the Service Pravider's ability to meet the Target Service Levels; 

12.6.5 adjustments to Performance Indicators to reasonably reflect the effect of The proposed 
reduction in Payment on the Service Provider‘s ability to meet the service levels measured 
by the Performance Indicators; 

12.6.6 a reduction in the scope of services required under this Agreement and/or proposed 
changes to the level of capital expenditure in relation to the Services for the coming 
Agreement Year; and 

12.6.7 relief from compliance with its obligations under this Agreement, 

(each 8. Cost Reduction Method), 

as may be proportionate to allow the required reduction to the sums payable to the Service Provider 
(provided that the Service Providers margin shall not be increased as a result of the 7 Year 
Change). The Service Provider's proposals must include such information and evidence (on an 
Open Book Accounting basis) as is necessary io satisfy the Council “that: each Cost Reduction 
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127 

128 

129 

1210 

1211 

1212 

Method has been fully consldered and possible savmgs are exhausted before the next Is consxdered 
(In the order of precedence llsted above), and the proposals achieve the Councll‘s objectlves. 

The 7 Year Options Proposal shall Include 

12 7 1 a comprehenslve range of options whlch address different aspects of the Servtces wnh the 
adopuon of one or more options enabling the Serwces to be delivered In accordance Wlth 
the Gouncn's reqmrements; and 

127 2 In relation to each option. the reasonable professmnal opinion of the Sen/Ice Provxder as 
to the Impact of such option on the prowsxon of the Servxces, Including 

(a) the Esflmated Change In Same Costs, 

(b) sufficnent ewdence to allow the Councn to satisfy Itself that the option achleves 
the objectives set out In Clause 1.2, and 

(c) any other Infomatlon reasonably requnred bythe Councfl 

No later than thirty (:30) Busmess Days after ”the Council recelves the 7 Year Options Proposal (or 
7Year Options Proposal amended In accordance wnih Clause 12 8.2), the Councfl shall notrfy the 
Servxce Provuder as to whether It: 

12.3 1 accepts (In principle) any of the options provxded to It, 

12 B 2 Wishes to propose amendments to the 7 Year Optlons Proposal (prowded that the Gounod 
may not exerclse thxs optlon later than 6 months pnor to the 7 Year Revnaw Date) In which 
case the 7 Year Opnons Proposal shall be updated by the Servnce Prowder wnthm twenty 
(20) Busmess Days of the Councll's notification to reflect such proposed amendments, or 

12 B 3 does not accept any of the options provnded to It 

If the Councfl accepts (1n pnncnple) an option In accordance wnth Clause 12 B 1, It shall notify the 
Sewlce Prowder m wnixng of Its preferred option and the Sen/Ice Prowder shall wrthxn ten (10) 
Buslness Days provrde a detailed proposal for that opiIon Wthh shall Include- 

12.9 1 the change m costs (evxdenced on an Open Book Accountlng basns), and 

1292 any amendments requrred to this Agreement (Including t hhout limitation the 
Specification), 

(the 7 Year Change Proposal) 

As soon as practicable after the CounCII receives the 7 Year Chanée Proposal the parties shall 
discuss and agree the Issues set out In the 7 Year Change Proposal. The Gounod Will not be able to 
glve formal approval unhl Its Internal process has been concluded. If requested by the Councxl, the 
Servxce Provtder wnll prowde a wntten estimate (on an Open Book Accuuntmg baSIS) of the costs 
whlch the Councfl would be obllged to compensate the Servxce Prowder for pursuant to Clause 52 4 
on a glven tenmnatatlon date 

After a 7 Year Change Proposal has been agreed or othenNIse deterrnlned the Council and the 
Servnce Prowder shall promptly seek to agree how any consequential changes should be 
documented to ensure that they are legally blndlng on both parties (and In the absence of 
agreement the form of such documentation shall be detenmned In accordance With the Dispute 
Resolution Procedure) and thereafter the parties shall promptly execute (as appropriate) such 
documentahon. 

If the Counctl notlfles the Servxce Provxder tha’z It does not accept the options prowded to It m 
accordance With Clause 12 B 3. the Council shall elect to either 

12.121 reqmre no further action To be taken by either Party under this Clause 12. or
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12.13 

12.14 

13. 

13.1 

13.2 

13.3 

12.122 subject to Clause 12.13, terminate this Agreement (or any one or more Service Elements), 
in which case this Agreement shall terminate (or partially terminate. as applicable) on the 
date which is 12 months after such notice. 

The Council shall only be entitled to exercise the option to terminate this Agreement (or any one or 
more Service Elements) under Clause 12.122 if the 7 Year Review demonstrates (by reference to 
minutes of meetings of the Partnership Board and other relevant materials) that the Service 
Provider has to a material extent failed to: 

12.131 achieve value for money in the provision of any of the Services; and/or 

12.132 prepafe Service Plans which fully meet the requirements of Clause 11.3; and/or 

12.133 satisfy the users of the Services in relation to the Service Provider‘s performance under 
ihis Agreement; and/or 

1213.4 satisfy the Council in relation to the Service Provider's performance under this Agreement; 
and/or 

12.135 provide a competitive service under this Agreement (with regards to price and quality) 
compared to similar services available to other local authorities in England. 

and either the Service Provider has failed to provide a 7 Year Options Proposal and/or 7 Year 
Change Proposal (as applicable) or the 7 Year Options Proposal does not (or will not). in the 
Council's reasonable opinion (having regard to the severity. duration and frequency of such 
failures), remedy such issues within a reasonable timeframe. 

[f the Agreement is ierminated (or partially terminated. as applicable) pursuant to Clause 12.2.2, the 
Council shall not state in any formal press release that that such termination has arisen due to a 
default on the part of the Service Provider. 

PARTNER AUTHORITY SERVICES 

The Parties acknowledge and agree that a Pafiner Authority may wish to engage the Service 
Provider to provide services in the fan-n of Partner Authority Services. The Sen/ice Provider shall 
not enter into any Partner Authority Services Agreement without obtaining the Council's consent in 
accordance with this Clause 13. provided that the Council's consent shall not be required in relation 
to any arrangement proposed between the Service Provider and a Partner Authority which is 

procured otherthan under the Contract Notice. 

In respect of any Partner Authority Services Agreement which is entered into, the relevant Partner 
Authority shall be responsible for instructing and managing the Service Provider in accordance with 
the Partner Authonty Services Agreement and the Council shall have no responsibility or liability for 
such a relationship or otherwise. 

The process to be followed to enable the Service Provider to enter into a Partner Authority Services 
Agreement with a Partner Authority is as follows: 

13.3.1 the Sewice Provider shall notify the Council of any interest which it receives from any 
Partner Authority who wishes to enter into a Partner Authority Services Agreement with 
the Service Provider and the Council shall simllarly inform the Service Provider if any 
Partner Authority expresses any interest to the Council in entering into a Partner Authority 
Services Agreement; 

13.3.2 the Service Provider shall request the Council's consent to use the Council's Asse'ls for 
the provision of any Partner Authority Services pursuant to Clause 22 (Third Pariy 
Contracts and Income); 

13.3.3 the applicable Partner Authority shall notify the Service Provider of the scope of the 
Partner Authority Services it wishes to procure from the Service Provider and ihe Service 
Provider shall provide full details of the same to the Council;
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1334 the Servxce Provuder and the apphcable Partner Authority w1|| determine whether the 
Sen/Ices prowded under ihls Agreement meet the requxrements of the applicable Paflner 
Authority for the prov15lon of the Partner Authority Sennces or whether any amendments 
are reqUIred m the context of the speclflc requurements of the Partner Authonty If any 
amendments are reqUIred, the Service Provxder and the apphcable Partner Authority shall 
agree such amendments (Including any variations to any of the prlces prov1ded that pncmg 
should be on the same bass as thls Agreement, save for differences ansmg from 
geographical or semces speclfic requnrements) Which Will need to be reflected In the 
applicable Partner Authonty Semees Agreement. 

13 3 5 the Serwce Prov1der shall notify the Council In wntlng as soon as reasonably practlcable 
after the matters referred to In Clause 13.3.4 and Clause 13 3 3 have been agreed (and 
shall provnde a copy of the draft Partner Authority Semces Agreement) and the Council 
may prowds Its consent to the proposed Partner Aufl-Ionty Semces Agreement Such 
consent shall not be unreasonably Withheld or delayed, prowded that the Council may 
reqmre as a condition of such consent that. 

(a) the Councxl and the relevant Partner Authonty enter Into an xnter-authonty 
agreement which governs ”the relationship between them and. amongst other 
things: excludes any liability on the part of the Comm! In respect of the 
procurement and prowsmn of the Partner Authonty Servxces and provndes for 
the Partner Authonty to pay to the Cannon] a sum In respect of a proportion of 
the Council's procurement costs In relatlon to this Agreement. and 

(b) the Payment [5 reduced to reflect economxes of scale and efiICIenmes allowed 
for by the provxsxon of the Partner Authority Servxces alongsnde the prDVISIOl'l of 
the Servnces (In relation to which the Servme Prowder Will be requxred to provide 
the Councfl With full details on an Open Book Accounting baSIS) 

13 3 S promptly thereafter the Partner Authority and the Servme ProVIder shall execute the said 
Partner Authonty SerVIces Agreement In the same or substantially the same form as 
provnded to the Council In accordance wnh Clause 13.3.4 and the Semce Prowder shall 
provtde a copy to the Councll promptly on request. 

BENCHMARKING 

The Parties shall comply With the pI'OVISIDnS of Schedule 12 (Benchmarking) In relation to the 
benchmarking of any or all of the Semces 

EMERGENCIES 

Under the CIVII Contingencies Act 2004 the Councnl IS obliged to ensure that Its sen/Ices and 
therefore Its contractors. such as the Servxce Provnder, who are dellvenng services on its behalf. are 
able to operate effectively at all tlmes In a way that meets the needs of Its resndents and addresses 
the needs of the workforce In the event of a major cxvxl Incident The Semce Prowder shall ensure 
that plans and procedures are In place to enable the contlnued operatlon of the Servtces during any 
form of major cm] or other disruption In the event that the Councll Premises are unavailable as a 
result of a major CIVII Incndent, the Servxce Prowder shall use all reasonable endeavours to flnd 
alternatwe premlses as soon as reasonably practicable from Which to contlnue the operation of the 
Servnces The type of xnmdent which the Sen/Ice Prowder's plan shall address shall be those 
covered by the CIVII Conflngenmes Act 2004 

If an Emergency arises at any time during the Servxce Period (and whether or not an Emergency 
has arisen shall be deten'nlned In the case of any dxspute by the Councnl acting reasonably and 
such Emergency may extend beyond those Identified In the CM] Contingencues Act 2004) which 
cannot be dealt wnh by the performance of the Semces, the Council may Instruct the Serwce 
Provtder to use all reasonable endeavours to procure that such addltlonal or alternatlve sen/Ices are 
undertaken by the Serwce Provuder as and when reqmred by the Councxl to ensure that the 
Emergency IS dealt With and normal operation of the Sen/ices resumes as soon as 15 reasonably 
practlcable.
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15.3 

16. 

17. 

17.1 

1 7.2 

17.3 

17.4 

As soon as reasonably practicable following each occasion on which an Emergency arises in 

accordance with Clause 15.2 the Parties shall liaise and seek to agree upon the additional charge (if 
any) to the Council of providing any such additional or alternative services. If such charges are not 
agreed or determined by the Parties the matter shall bé resolved In accordance with the Dispute 
Resolution Procedure. 

NOT USED 

BUSINESS CONTINUITY PLAN 

No later than ten (10) Business Days prior to the Service Commencement Date. the Service 
Provider shall provide for the Council's approval a draft Business Continuity P.lan 10 provide 
contingency arrangements to address operational disasters and emergencies. Such draft plan, once 
approved by the Council (acting reasonably), shall become the Business Continuity Plan. The 
Service Provider shall prepare. and keep the Business Continuity Plan up to date, so as to ensure 
that it corresponds and allows for. a response to developments and/or changes in risks and 
circumstances, including but not limited to, the following: 

17.1.1 the loss of access to Personnel; 

17.1.2 the loss of access 10 premises including any relevant depot; 

17.1.3 failure of technologies including Equipment; 

17.1.4 failure of the supply chain e.g. fuel; 

17.1.5 other incidents likely to affect the provision or quality of the Services; 

17.1.6 any matter or circumstance referred to in any previous iteration of the Business Continuity 
Plan; and 

17.1.7 any other matter stated in the Special Conditions. 

“me Service Provider shall provide an up to date Business Continuity Plan as part of the Annual 
Programme, with any amendments being subject to the. Councils' approval pursuant to the Review 
Procedure. 

The Parties shall comply with their respective obligations under the agreed Business Continuity 
Plan (which shall include testing the Business Continuity Plan at regular intervals). 

The Service Provider shall ensure that the Sen/ice Provider Representative attends the Council's 
corporate business continuity group and any Council testing exercises (or exercises the Council is 
required to participate in). The Council shall provide as much advance notice as reasonably 
practicable to the Service Provider of each proposed meeting or exercise and the timing and 
location of each. 

PAFIT 5: GOVERNANCE 

18. 

18.1 

13.2 

18.3 

CONTRACT GOVERNANCE — RELATIONSHIPS 

Liaison 

In developing and implementing strategies to deliver the Council’s objectives, the Parties agree to 
set in place mechanisms to understand and take full account of the needs and expectations of all 
interest groups. These mechanisms will be consistent with, and reflect, the Council’s consultation 
strategy and the Parties commit themselves to regular liaison and contact in respect of their 
respective aims, methods, focus and timetables for public and stakeholder consultation. 

Interest groups will include: 

18.3.1 the Council’s elected members;
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1B 3 2 officers and employees ofthe Councll; 

1B 3 3 recupxents of services from the Council; 

18 3 4 Citizens of the Council Area, 

1 3.3.5 busmesses In the Councul Area. 

18 3 6 voluntary sector organlsatmns, 

1B 3 7 community schools; 

13 3 8 other public sector organlsatlons Within the Councfl Area, 

and such other groups or lndIVIduals as notified by the Councnl from time to tlme 

The Semae Prowder shall base and malntaln positive working relatlonshlps t hh the Counml and 
wnth bodies setup by, or Including representatives from, the Councfl and. In addmon. WIth relevant 
Indeuals working With or assocrated w1th the Councfl from time to time 

The Sen/Ice Provtder shall attend liaison meetings wrth the Councfl's elected members as and when 
requested by the Come]! to do so. 

The Servxce Provnder shall be under an obllgatlon to Ilalse With other bodles, groups or 1ndmduals In 
such manner as may be reqUIred by legislation. Government gundance and by good practice as 
requested by the Council. 

When required and upon reasonable notice to do so by the Council the Serwce Prowder wull attend 
any meeting of the Council, Its execuhve committee and any other comrrnttee. sub-committee or 
working Party, overvnew and scrutiny commlttee, community or neighbourhood forum or any other 
relevant body and make avallable to the Councll such persons, Information, records, evudence or 
other material (wntten and oral) as may reasonably be requxred to glve efficacy to any such 
meeting 

REPRESENTATIVES 

Representatives of the Council 

19.1 1 The Councxl Representative shall be the officer Ilsted as such In Schedule 17 (Key 
Personnel) or such other persons appomted pursuant to thxs Clause 19 The CounCII 
Representative shall exercxse the functions and powers of the Council under thls 

Agreement. 

19 1 2 The Councnl Representative shall be entitled at any tlme, by Formal Notlce to the SerVIce 
Provtder. to authorise any other person to exerclse the functions and powers of the 
Council delegated to him pursuant to this clause. enther generally or specifically Any act 
of any such person shall. for the purposes of thxs Agreement, constitute an act of the 
Councnl Representative 

1913 The Councxl may by Formal Notice to the Servme Provnder change the Gouncll 
Representative Such change shall have effect on the date specified In the Formal Notlce 

191 4 Dunng any period when no Councxl Representative has been appointed (or when the 
Gounod Representative 15 unable through Illness, moapamty or any other reason 
whatsoever to carry out or exercise their functions under thxs Contract) the Councrl shall 
carry out the functlons which would othenmse be performed by the Council 
Representatwe. 

19.1 5 Save where notified In wrmng by the Councfl before such act or Instruction, the Servnce 
Prowder shall be entltled 10 treat any act or Instruction by the Cannon] Representative 
thch 15 authorised by thxs Agreement as being expressly authorised by the Council and
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19.2 

20‘ 

20.1 

21. 

21.1 

the Service Provider shall not be required to determine whether authority has in fact been 
given. 

Service Provider Representative 

19.2.1 The Service Provider Representative shall be the person listed as such in Schedule 17 
(Key Personnel) orsuch other persons appointed pursuant to this Clause 19. 

19.2.2 The Council may make representations to the Service Provider concerning The 
performance of the Service Provider Representative from time to time. The Service 
Provider shall have due regard to all such representations. The Service Provider 
Representative shall have full authority to act on behalf of the Sen/ice Provider during the 
Services Period for all purposes under this Agreement The Council shall be entitled to 
treat any act of the Service Provider Representative in connection withihis Agreement as 
being expressly authorised by the Service Provider and the Council shall not be required 
to determine whether any express authority has in fact been given. 

19.2.8 The Service Provider may by Formal Notice To the Council change the Service Provider 
Representative. Where the Service Provider wishes to do so, it shall by Formal Notice to 
the Council propose a substitute for approval. taking into account the need for liaison and 
continuity in respect of the delivery of the Services. Such appointment shall be subject to 
the approval of the Council (not to be unreasonably withheld or delayed). 

PARTNERSHIP BOARD 

Each Party shall comply with Schedule 14 (Partnership Board). The Service Provider and the 
Council acknowledge the importance of having in place a forum for communication whereby any 
matters relating to the Services can be discussed between the Parties, with a view to: 

20.1.1 ensuring the successful and efficient operation of the Services and this Agreement; 

20.1.2 ensuring compliance with the Best Value Duty; 

20.1.3 reviewing the Service Provider‘s performance in the provision of ihe Services and in 
relation to its other obligations underthis Agreement; 

20.1.4 considering operational and strategic issues, costs and the development of the Services; 
and 

20.1.5 avoiding Disputes or settling them without the need to invoke the Dispute Resolution 
Procedure. 

DISPUTE RESOLUTION 

Any Dispute shalt be resolved in accordance with the Dispute Resolution Procedure set out in 
Schedule 15 (Dispute Resolution Procedure). 

THIRD PARTY CONTRACTS AND INCOME 

The Service Provider may use the Council Assets, Exclusive Assets or Staff Resources for the 
purpose of generating Third Party Revenue subject to the following conditions: 

22.1.1 any Third Party Revenue is applied in accordance with the Gain Share Mechanism and 
the other provisions of the Payment Mechanism; 

22.1.2 the Service Provider must always give priority to the delivery ofihe Services; 

22.1.3 the Council's written consent (not to be unreasonably withheld or delayed) shall be 
required in {elation to any activity which is not an Approved Third Party Activity. 
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22.5 

If the Servxce Provnder uses any of the Cannon] Assets or any Staff Resources In breach of Clause 
22 1 the Service Prowder shall be obhged to account to the Councfl for al! Third Parky Revenue 
generated by such use and the Council shall be entitled to deduct such sum from the Payment or 
from any other monies owmg from the Council to the Semce Provnder or to recover the same as a 
debt from the Sen/Ice Prowder 

In the event that the Councnl at the request of the Serwce Prowder contnbutes by way of 
Introduction, referrals or references or the Implementation of a marketing strategy agreed between 
the Pames towards the award of any new Service Provtder busmess the Serwce Provxder W1" agree 
In advance wnh the Cannon a reduction In the Payment or alternanvely a benefit (whlch may Include 
sharing Third Party Revenue) for the Councll Wthh would flow from such Introductions. referrals or 
references In accordance With the pnncxples set out In this Clause 22 

Where the Council's consent Is required under Clause 22 (a Third Party Income Consent) the 
Semce Provxder shall engage With the Councll as far as reasonably practicable In advance of 
commencmg the relevant acuwty and shall provnde the Council t hh wrlfien details of the followmg 
(where applxcable and avallable to the Serwce Provuder): 

22 41 the name, address and descnptlon of each Third Party concerned, 

22.42 a list of Council Assets. Exclusxve Assets or Staff Resources that are reqUIred for the 
prowsmn of such other servxces, 

22 4 3 the length of term of any proposed contract, 

22 4 4 the value of the proposed contract and breakdown of costs and Income, 

22.4.5 the effect of the use of such Councll Assets, Exclusnve Assets or Staff Resources on the 
SerVIces, 

22 4.6 an esflmate of requxred staff hme to be UllIISEd, 

22 4 7 details of any Councu IPR or Data Including documents and processes to be unused, 

22 4 8 any necessary amendments to the agreements for occupauon of the Council Premises 
requxred In order to provtde the Thxrd Party Semces; and 

22.4.9 any other Information reasonably reqUIred by the Councxl. 

Followxng receipt of a request In accordance With Clause 22 4, the CounCIl shall acting reasonably, 
promptly consuder the matter and notify the Servtce Prov1der In wrmng h" the Councfl approves the 
request It shall prowde wnfien notice (the "Third Party Income Consent") recordlng the followmg: 

22 5 1 the detail of any actlon that the Parties agree that the COUI'ICII WIII take 1n relation to the 
relevant actlvmes that {he Semce Prowder Wishes to pursue. 

22 5 2 any non-fmancxal condnlons In relation to the use of the Councnl Assets, Exclusxve Assets 
and/or Staff Resources or actlon reqwred by the Council that the Council (at Its discretion) 
wxshes to Impose whlch. If applxcable. may Include 

(a) any necessary condmons of such use to mitigate the effect on the Servnces or 
on the Councfl’s ablllty to perform Its obllgations under the Agreement or to 
carry out Its statutory duties, 

(b) a termxnatlon prowslon to be Included In the Third Party contract whereby the 
contract termmates If thIs Agreement terminates; 

(c) suxtable eXIt arrangements on terminatmn of either the Third Party contract 
and/orthls Agreement:
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22.6 

22.7 

22.8 

22.9 

22.10 

22.11 

22.12. 

(d) the agreement of a reduction in the Payment or alternative benefit (including as 
to ihe application of the Gain Share Mechanism or other provisions of the 
Payment Mechanism); and 

(e) the parameters of the use of Council Assets and/or Staff Resources and/or 
Council actions to which the Third Party Income Consent relates. 

If the Parties are unable to reach agreement under this Clause 2 nothing in this Agreement will 
either oblige the Council to sign the Third Party Income Consent or the Service Provider to agree to 
the conditions attached to the Third Party lncorne Consent and if the Service Provider does not 
agree to the conditions referred to in this Clause 22 or The Third Party Income Consent is not signed 
by the Council the Service Provider shall not be entitled to use the Council Assets or Staff 
Resources. 

Each of the Parties agrees that the other Party shall have no liability for any loss suffered in the 
event that agreement on the terms of the Third Party Income Consent cannot be achieved. 

On issue of the Third Party Income Consent the Service Provider shall, in using the Council Assets 
and/or Staff Resource, use them only for the purposes outlined in the Third Party Income Consent 
and in accordance with ihe in the Third Party Income Consent. 

Without prejudice to this Clause 221he Service Provider shall ensure that at all times the provision 
of the Services takes priority over any use of the Council Assets, Exclusive Assets and/or Staff 
Resources for purposes unconnected to the Services. 

The Service Provider shall have no entitlement to relief against the Council in any circumstances for 
a loss of Third Party Income as a result of the Service Provider's obligation to provide the Services 
or the prioritisation thereof. ' 

The Council may (acting reasonably) express any Third Party Income Consent to apply 
prospectively for any similar opportunities to generate Third Party Income using Council Assets or 
Staff Resources, which may be limited by reference to a period of time and/or type of Third Party 
Income and/or a particular Third Pady, in which case the definition of Approved Third Party 
Activities shall be déemed to be amended accordingly and the Service Provider will not need to 
seek further consent under Clause 2.1 in relation to activities within the relevant approved 
category. 

The Service Provider shall include in the Monthly Report, the details listed in Clause 22.4 in relation 
to all activities which involve generation of Third Party Revenue, including (without limitation) 

matters where a Third Party Income Consent has been given, and all Approved Third Party 
Activities. 

PART 6: CHANGE 

23. 

23.1 

24. 

24.1 

24.2 

SERVICE CHANGE 

Subject to Clause 24 (Change in Law) any change to the Services or to this Agreement including 
the Schedules shall be dealt with in accordance with the Change Control Procedure. 

CHANGE IN LAW 

The Service Provifier shall take all steps necessary to ensure that the Services are performed in 
accordance with the terms of this Agreement following any Change in Law. 

Qualifying Change in Law 

If a Qualifying Change in Law occurs or is shortly to occur, then either Party may write to the other 
to express an opinion on its likely effects, giving details of its opinion of: 

24.2.1 any necessary change to the Services; 
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24 4 

24 5 

2422 whether any changes are requxred to the terms of thls Agreement to deal wnth the 
Qualifying Change In Law, 

24 2 3 whether relief from compliance With obligations IS required, Including but not hmlted to the 
obligation of the SerVIce Prowder to meet the Specification during the Implemeniaflon of 
any relevant Qualn‘ymg Change In Law, 

24.2.4 any loss of or Increase In revenue that Will result from the Quahfymg Change In Law; 

24 25 any Estimated Change In Sen/Ice Costs that dlrecfly result from the Quallfylng Change In 
Law; 

242 6 any capital expenditure that Is requxred or no longer reqUIred as a result of a Qualifying 
Change In Law; and 

24.2 7 any necessary change 10 any Council Pollcles and Standards, 

In each case glvmg In full detail the procedure for Implementing the change In the Servmes. 
Hespensnblhty for the costs of Implementatlon (and any resultlng vanatlon to the Payment) shall be 
dealt With In accordance t hh Clauses 24 3 to 24 5 

Parties to Discuss 

As soon as practicable after receipt of any notice from either Party under Clause 241, the Parties 
shall meet to dlscuss and agree the Issues referred to In Clause 24.1 and any ways In which the 
Serwce Prowder can mitigate the effect of the Qualifying Change in Law Including 

243 1 prowdlng ewdence that the Servtce Prowder has used reasonable endeavours (Includlng 
(where practicable) the use of competmve quotes) to obllge ihe Sub—Contractors to 
mlnlmlse any Increase In costs and maxxmlse any reductlon In costs. 

24 3 2 demonstrating how any capltal expendlture to be Incurred or avalded [S belng measured m 
a cost effective manner, Including showmg that when such expendnure Is Incurred or 
would have been 1ncurred, foreseeable Changes In Law at that tlme have been taken Into 
account by the Servrce Provider; 

24.3.3 glvmg ewdence as to how the Qualifying Change In Law has affected prices charged by 
any sxmllar busmesses for serwces stmllar to the Servxces. 

24.3 4 demonstrating that any expenditure that has been avoxded, WhICh was antlcxpated to be 
Incurred to replace or malntaln assets that have been affected by the Quallfymg Change In 
Law concerned, has been taken Into account In the amount which In Its oplmon has 
resulted or [S requxred under Clauses 24 2 4 and/or 24 2.6. 

Change Agreed — Capital Expenditure 

[f the Parties agree or It IS determlned under the Dispute Resolution Procedure that the Sen/Ice 
Provnder IS requured to lncur additional capital expenditure due 10 a Qualifying Change In Law, then 
the Councll shall pay the Serwce Provnder an amount equal to such caprtal expenditure as 
demonstrated on an Open Book Accounting basxs by reference to the Semce Provxder's costs and 
shall not Include any element of profit or margin, on or before the date falling twenty (20) Busmess 
Days after the capital sxpendlture has been Incurred 

Change Agreed — Adjustment to the Payment 

[f the Parties agree or It IS determined under the Dlspute Resolution Procedure that the Servme 
Provxder IS entlfled to an adjustment (upward or downward) to the Payment due to a Qualifylng 
Change In Law, then the Pames agree that such adjustment shall be undertaken on an Open Book 
Accounting basxs by reference to the SerVIce Provuder‘s costs and shall not Include any element of 
profit or margin.
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25. 

25.1 

25.2 

25.3 

25.4 

25.5 

PART 7: PAYMENT 

MONTHLY PAYMENT 

Payment 

The Council shall pay the Service Provider the Monthly Payment in respect of each Payment 
Period, calculated in accordance with Schedule 9 (Payment Mechanism). 

Report and Invoice 

Within ten (10) Business Days of the end of each Payment Period or as othenuise required by this 
Agreement the Service Provider shall submit to the Council: 

25.2.1 a report in accordance with Schedule 9 (Payment Mechanism) detailing the amount which 
the Service Provider believes it is entitled to be paid by the Council for that Payment 
Period and the amount (if any) which the Service Provider believes the Council is entitled 
to deduct from the Monthly Payment in respect of that Payment Period; and 

25.2.2 an invoice for the amount shown by the report as being payable by the Council to the 
Service Provider and for any VAT payable by the Council in respect of that amount. 

Payment 

25.3.1 Subject to Clause 25.4, the Council shall pay the amount stated in any invoice submitted
. 

under Clause 25.22 within twenty (20) Business Days of its submission. 

25.3.2 Where a report shows a net amount owed by the Service Provider to the Council, the 
Service Provider shall pay that amount to the Council within twenty (20) Business Days of 
the report or, at the option of the Council, may carry forward that amount to the next report 
and associated invoice in reduction of amounts which would otherwise have been owed by, 
the Council to the Service Provider. 

Disputed Amounts 

25.4.1 

25 .42 

25.4.3 

If the Council disputes the Service Provider's entitlement to any part of the amount 
claimed by the Service Provider pursuant to Clause 25.2 in respect of any Payment Period 
the following provisions of this Clause 25 shall apply. 

The Council shall notify the Service Provider in writing within fifteen (15) Business Days of, 
receipt by the Council of the relevant invoice and supporting report of that part of the 
amount (insofar as at the time of such notice the Council is reasonably able to quaniify it) 
which 1he Council disputes (a "Disputed Amount") and submit to the Service Provider 
such supporting evidence as the Council may ha've. 

The Council may withhold payment of any Disputed Amount pending agreement or 
determination of the Service Provider’s entitlement in relation to the Disputed Amount. 

Response to Council Notice 

25.5.1 Within ten (10) Business Days following receipt by the Service Provider of any notice 
sewed by the Council pursuant to Clause 25.4. the Service Provider shall respond by 
notifying the Council as to whether or not it agrees with the statements made in that 
notice. If the Service Provider indicates that It does agree, or if the Service Provider fails to 
make such a response within that time limit, the Council shall be entitled: 

(a) to retain on a permanent basis any amoupts withheld pursuant to Clause 25.4; 
and 

(h) to reclaim from the Service Provider the amount of any over—payment which 
may have been made to the Service Provider together with interest on any such 
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256 

257 

25 B 

259 

26 

261 

262 

amount at the Prescnbed Rate calculated on a daily basts and compounded 
quarterly from the date on which the over—payment was made until that amount 
has been paid m iull and whether before or after determmatlon. 

Dispute 

If the Servnce Provxder responds (pursuant to Clause 25.5) that 1: does not agree With all or any of 
the statements made In any notice sewed by the Councll pursuant to Clause 25 4, the matter or 
matters In queshon shall be resolved In accordance t hh the Dispute Resolution Procedure 
Determination of Dispute 

If the determmatton of any s tpute conducted pursuant to clause 25.6 shows that: 

25 71 the Council has Withheld any amount which the Servnce Prowder was enhtled to be paid, 
or 

25.7.2 the Sewlce Provxder has claimed under clause 25 2 any amount which It was not entitled 
to be pad. 

the Council shall elther pay such amount to the Servme Provnder or the Sen/Ice Provnder shall 
repay such amount to the Councfl With Interest as the case may be on that amount at the 
Prescribed Hate calculated on a daIIy basrs and compounded quarterly from the date on whlch 
payment should have been made (In the case of failure to pay by the Gounc1l) or from the date on 
WhIGh over payment was made (In the case of excesswe clalms by the Sen/Ice F'rowder) unnl all 
relevant memes have been pald In full and whether before or after determination. 

Indexatlon 

25.5.1 The Payment shall be Indexed In accordance t hh the provxslons of Schedule 9 (Payment 
Mechanism). 

25 B 2 In the event of a Dispute regardmg the adjustments to be made In accordance With Clause 
25 B, or as to the proper adjustment to be made pursuant to Clause 25.8 1 

. such Dispute 
shall be resolved In accordance With the Dispute Resolution Procedure. 

The Servxce Provnder shall make payments to Its Sub-Contractors and suppliers on the basxs of a 
payment timetable which [3 similar to the timetable reflected for payment by the Councxl to the 
Sen/Ice Prowder under this Clause 25 

FINANCIAL ADJUSTMENTS 

In calculatmg the amount of any Monthly Payment the Council shall be entitled to. 

251 1 make Performance Deductions In accordance With the Payment Mechamsm, 

26 1 2 make adjustments to the amount claimed In accordance With Clause 15 (Emergencies), 

261.3 make adjustments to the amount claimed for any Change as may arise from the 
apphcatlon of the Change Control Procedure. 

261 4 make any anthmetlcal or maihemahcal corrections to any errors In the amount claxmed 
that It consuiers necessary, 

28 1 5 set-off any amounts due under Clause 27 (Set—Off); and 

25 1 5 deduct or withhold any other amounts which may be properly deducted or Withheld under 
thls Agreement, Including the Payment Mechamsm 

If the occurrence of any Relevant Event necessxtates an adjustment of the Financial Model due to 
an adjustment to the Payment prowded for under this Agreement, the Sen/Ice PrOVIder shall adjust
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26.3 

26.4 

26 .5 

26.8 

27. 

27.1 

27.2 

23. 

28.1 

29. 

29.1 

the Financial Model. in consultation with the Council. to reflect the cumulative impact of any prior 
Relevant Event on the version of the Financial Model applicable immediately prior to the relevant 
adjustment and to reflect the impact of the Relevant Event in respect of which such adjustment is 
being undertaken. 

Replacement of Financial Model 

Any Financial Model produced following adjustments in accordance with this Clause 26 shall 
become the Financial Model for the purposes of this Agreement until its further amendment in 
accordance with this Agreement. 

Amendments to Logic and/or Formulae 

Where It is necessary to amend the logic or formulae incorporated in the Financial Model to permit 
adjustments to be made. this shall be done to the extent necessary and in accordance with 
generally accepted accounting principles so that the Financial Model is fit for purpose. 

Errors in the Financial Model 

26.5.1 The Financial Model shall be the sole responsibility of the Service Provider and the 
Service Provider shall be liable for any errors or omissions therein. 

26.5.2 For the avoidance of doubt the Service Provider shall not be entitled to claim any 
adjustment to the Payment or omen/vise arising from any such errors or omissions. 

Copies of the Revised Financial Model 

Following any change to the Financial Model under the provisions of this Clause 26, the Service 
Provider shall promptly defiver a copy of the revised Financial Model ’to the Council in the same 
form as is established at the Agreement Date or in such other form as may be agreed between Ihe 
Panies.

r 

SET OFF 

The Service Provider may not retain or set off any amount owed by the Council uhder this 
Agreement against any amount owed by the Service Provider to the Council under this Agreement. 
The Council may retain or set off any amount owed to it by the Service Provider which has fallen 
due and payable under this Agreement against any amount owed by the Council to the Service 
Provider. 

If the payment or deduction of any amount referred' to in Clause 27.1 is disputed then any 
undisputed element of that amount shall be paid and the disputed element shall be resolved in 
accordance with the Dispute Resolution Procedure. 

INTEREST 0N LATE PAYMENT 

Save where otherwise specifically provided, where any payment or sum of money due from the 
Service Provider to the Council or from the Council to the Service Provider under any provision of 
this Agreement is not paid on or before the due date, it shall bear interest thereon at the Prescribed 
Rate calculated on a daily basis and compounded quarterly from the due date (whether before or 
after anyjudgment) until actual payment and it is agreed between ihe Parties that the Prescribed 
Rate and the provisions of this Agreement relating to the payment of compensation on termination 
of this Agreement following the occurrence of an Council Default provide the Service Provider with a 
substantial remedy pursuant to Sections B and 9 of the Late Payment of Commercial Debts 
(Interest) Act 1998. 

VAT 

All amounts due under this Agreement are exclusive of VAT. 

23 

@®@@90@®®QQ®®®®Q®®®®®®8006930030$®



29.2 

293 

294 

295 

30 

301 

30.2 

30.3 
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If any supply made or‘ referred to In thIs Agreement [S or becomes chargeable to VAT then the 
person recelvmg the supply (”the Realptent") shall In addmon pay the person maklng the supply 
("the Suppller“) the amount of that VAT against receipt by the Recxplent from the Supplier of a 
proper VAT Invalce In respect of that supply. 

Where under thls Agreement any amount [5 calculated by reference to any sum which has or may 
be Incurred by any person the amount shall Include any VAT m respect of that amount only to he 
extent that such VAT 15 not recoverable as Input tax by that person (or a member of the same VAT 
group) whether by set off or repayment 

Where the Counml IS the recipient of any supplies under Clause 29 2, payment of any VAT thereon 
Wlll be subject to the Serwce Prowder demonstrating to the Councnl's reasonable satisfaction that 
such supplies are chargeable to VAT and upon condition that the Sen/Ice Provxder shall (acting 
reasonably and In good faith) dxscuss and take such steps as agreed t hh the Councfl to mmgate 
the Impact of the recovery of such VAT on the Council's pamal exemption posntlon provided that 
compliance wnth this Clause 29.4 Will be at no additional cost to the Servnce Provxder. 

The Serwce Provider shall prowde the Councfl Wlth any Information reasonably requested by ihe 
Councxl In relation to the amount of VAT chargeable In accordance With thrs Agreement and payable 
by the Councxl to the Service Prowder 

PART 8: RECORDS AND AUDIT 

COMPLIANCE WITH SECURITY AND PROBITY 

The Sennce Provider shall at all times ensure that all Personnel comply With the prowsmns of this 
Clause 30 (Compliance With Secunly and Probliy) 

At all times the Servme Provnzier shall prowde all reasonable asastance and co-operatlon With any 
mvestlgatlon relatmg to secunty and/or problty Including the prevention and/or detection of fraud 
whxch IS carried out by or on behalf of the Council or any Thll'd Party (who (where reasonably 
practicable) Will be requxred to enter IMO su1table confidentiality undertakings) authorised to carry 
out any such Investigations and: 

3021 shall nonfy the Councnl 1mmedlately upon‘ becoming aware or ldentxfymg lrregulantles 
Including the possibllxty of fraud and/or corrup’uon or breaches of secunty In relation to the 
Semces, together With details of the actlons It shall undertake to prevent Irregularmes, 
fraudulent or corrupt actlwty or breaches occurring again In relation to the Servxces. The 
Councfl may In such circumstances determlne the extent (If any) to Wthh It needs to 
become Involved In such Investigations, Including disalpllnary lnteWIeWS, to protect Its own 
Interests and the Servrce Prowder shall provxde to the Counm! all reasonable assxstance In 
respect of any Investigation where the Council does so become Involved; 

3022 shall make any Personnel Identlfied by the Councxl available to be mtervnewed for the 
purposes of any Investigatlon, and 

30 2.3 subject to any applicable legal restrlchon on disclosure. prowde Immedlate access to all 
Information. documents, records of any form or nature or other material of any kind which 
may be reasonably reqUIred for the purposes of any Investigation Including original 

documents and access to Its IT systems and other electronic data Including e-maxl 
accounts. The Councxl or any authorised Thll’d Party shall have the nght to retain and/or 
make copies of any such material for use In connectlon wnh any Investigation and shall 
provxde the Serwce Provnder With a copy of any material retalned. 

Compliance with Relevant Policies and Procedures 

The SerVIce Prowder shall and shall procure that Its Sub-Contractors shall: 

30 3 1 compiy With all applicable laws, statutes, regulations and codes relating to anti-bribery and 
anti-corruption (“Relevant Requirements"). Includxng but not Ilrnlted to‘
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30.3.2 

30.3.3 

30.3.4- 

30.3.5 

30.3.6 

30.3.7 

(a) the Bribery Act 201 D; and 

(b) the Public Sector Internal Audit Standards 2012: 

not engage in any activity, practice or éonduct which would constitute an offence under 
sections 1, 2 or 6 of the Bribery Act 2010 if such activity, practice or conduct had been 
carried out in the UK; 

comply with the Council's Counter Fraud Policy Statement annexed to this Agreement at 
Schedule 23 (Council Policies and Standards) and in each case as the Council or the 
relevant government body may update them from time to time and notify to the Service 
Provider in writing ("Relevant Policles“); 

not do, or omit to do, any act that will cause or lead the Council to be In breach of any of 
the Relevant Requirements or Relevant Policies; 

promptly report to the Council any request or demand for any undue financial or other 
advantage of any kind received by the Service Provider in connection with the 
performance of this Agreement; 

have and shall maintain in place throughout the term of this Contract its own policies and 
procedures, including but not limited to adequate procedures under the Bribery Act 2010 
and the Whistleblowing Policy. to ensure compliance with the Relevant Requirements, the 
Relevant Policies and Clause 30.3.2, and will enforce them where appropriate; and 

within one (1) month of the Agreement Date, and annually thereafter, certify to the Council 
in writing signed by an officer of the Service Provider compliance with this Clause 30.3 by 
the Sen/ice Provider and all of its Sub-Contractors. The Service Provider shall provide 
such supporting evidence of compliance as the Council may reasonably request. 

30.4 The Service Provider shall indemnify the Council against any losses. liabilities, damages. costs 
(including but not limited to legal fees) and expenses incurred, or awarded against, the Council as a 
result of any breach of Clause (30.3 by the Service Provider or its Sub-Contractors or any breach of 
provisions equivalent to Clause 30.3 in any Sub—Contract by any Sub-Contractor. 

31. ENQUIRIES, INVESTIGATIONS AND INSPECTIONS 

31.1 Information and Assistance 

31.1.1 Subject to any obligation in respect of confidentiality, the DPA and Commercially Sensitive 
Information, the Parties shall use all reasonable endeavours to provide and share 
information and data reasonably required by the other: 

(a) to enable it to perform its obligations under this Agreement; and/or 

(b) (in the case of the Service Provider) Which is reasonably necessary to enable 
the Council to perform its statutory obligations insofar as such provision forms 
part of the Services. 

31.2 Enquiries, Investigations and Inspections 

31 2.1 The Service Provider shall at all times during the Service Period 'and for a period of one 
(1) year afterwards provide all reasonable co-operation and assistance with any enquiry, 
investigation or inspection (whether routine or specific) which in any way concerns. affects 
or relates to the Services. or any sum claimed or charged in relation to this Agreement or 
to any other contract of the Council. Such enquiry, investigation or inspection may 
include: 

(a) routine inspections by the Council or its nominated representative for the 
purpose of noting the Service Provider's performance of its obligations; 
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the Councu‘s executlve and the Councxl's Ovemew and Scrutiny Committee 
and sub-commlttees undertakmg ihelr respective functions, 

an Investigatlon by the Councxl Into a complaint about the acts or omissxons of 
the Servnce Prowder, Its employees or agents made under the Equallhes 
Legislation, 

the Councll‘s audxtors (whether Internal or external); and/or 

the Local Gommlssloner or other ombudsman 

31.2.2 Such co-operafion shall Include (but not be limited to) the followmg 

prowdlng access to or copxes of such files. documents. letters, emails, notes, 
minutes, records, accounts or any other Information (whether held or stored 
electronically, (In hard copy format or otherWIse) which relate to the subject or 
servuce under Investigation; 

prowdmg access to the premises, vehicles, plant, equipment (Including IT 
hardware and software) or other assets used by the Service Prowder In the 
performance of this Agreement, 

provndxng access to the Semce Provxder‘s staff (of whatever semoniy) Involved 
In thls Agreement (Includlng managenal or supemsory staff) or who may be the 
subject of, or be named In, any enquiry or Investigatlon by the audliors or the 
Local Commissioner (Including prowdlng suntable facilities for Intervxewmg such 
staff); 

maxntamlng the confidentlahty of the enquxry or Invesngauon when requested to 
do so; -

, 

making such explanatlons (whether written or oral) as may be necessary for the 
enqwry or Investigation to be sansfxed that the terms and condmons of this 
Agreement, the Councnl's standing orders and flnancnal regulatlons and 
statutory provxsions relating to ‘lhIS Agreement are bemg complxed With. 

at all times and Without notice allow access to the Local Commissmner, 
Relevant Authority or to any Investigating officer appomted by ihe Local 
Commissmner or Relevant Authority, In connectlon w1th any complaint, 
Investigation or Inspection relating to thIs Agreement or the Semlces This shall 
extend to the Servlce Prowder's Premlses, and to all documentatlon and 
Information relatlng to thls Agreement to WhICh the Servxce Prowder has access, 
and to the Sewlce Prowder‘s agents. employees and Sub-Contractors 

31 2 3 The Servxce Prowder shall. If requested by the Counml, «so-operate Wllh the Councll. at Its 
own expense, m connection wnth any legal proceedlngs, arbxtratron, court proceedlngs or 
Local Commissioner enqumes m whlch the Councfl may become Involved, anslng from 
breaches ofthe Council's duties under the Equalities Leglslafion due to the alleged acts or 
omlssmns of the Service Provnder, Its employees, Sub-Contractors or agents 

31.2.4 The Sen/Ice Prowder shall ensure that the terms of any sub-contract mm a Servnce 
Provnder Sub-Contractor Include Identlcal prowsions to this Clause 31 and shall Indemnlfy 
the Council against any losses, damages or cIaJms It suffers In consequence of a failure to 
ensure the Inclusion of such Identical Items. 

31.3 Wrthout preludxce to the specific requxrernents noted In this Clause 18. the Servxce Provxder shall 
fully co-operate With any of the Councll's statutory officers whllst such statutory officers are 
exermsmg and performxng their statutory powers and duties For the purposes of this Clause 31.3 
"fully co-operate" shall Include the matters set out In Clauses 31 2 2(a) to 31 2 26) xnclusxve.
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31.4 

31.5 

31.5 

31.7 

32. 

32.1 

32.2 

Local Commissioner 

Where the Local Commissioner conducts an investigation into a complaint out of or in connection 
with the provision of the Services or any part of them, the Service Provider shall: 

31.5.1 provide any information requested by the Local Commissioner or by the Council within the 
timescale allotted; 

31.5.2 attend any meetings with the Local Commissioner and/or the Counbil as required for the 
purposes of the investigation; 

31.5.3 promptly allow access to and investigation of any relevant documents and data and if 

requested provide copies; 

31.5.4 permit the Local Commissioner and/or the Council to interview any members of its staff in 
connection with the investigation; - 

31.5.5 arrange for relevant members of its staff to appear as witnesses in any ensuing legal 
proceedings or internal proceedings of the Council: 

31.5.6 co-operate fully and promptly in every way required by the Local Commissioner during the 
course of the investigation: and 

31.5.7 at the request of the Council, issue a suitable apology to the complainant. 

The Parties agree that The Council shall take action in res‘ponse: 

31.8.1 to reports of the Local Commissioner in respect of the Services which conclude that 
injustice has been caused to a person aggrieved in consequence of maladministrafion, 
such action to be commensurate with the findings of such reports; and/or 

31.6.2 if, following any such report, the Local Commissioner makes any recommendations the 
Council shall be entitled to comply with such recommendations (including the payment of 
compensation). 

The Service Provider shall be liable for and shall fully and promptly indemnify the Council if. arising 

directly out of or as a result of any act or omission by ”the Service Provider or any failure by the 
Service Provider to provide the Services in accordance with this Contract, the Council incurs or 
suffers any costs. expenses, payments of compensation or Losses (including legal costs and the 
costs of investigating the claim) in connection with the compliance with, or the implementation of 
any actions in response to a report of or recommendations by the Local Commissioner pursuant to 
this Clause 31 save where such act or omission by the Service Provider or failure to provide the 
Services is as a direct result of the Service Provider undertaking the express instructions of the 
Council. 

SERVICE PROVIDER RECORDS AND AUDIT 

Service Provider Records 

Any obligation in this Agreement requiring the Service Provider to produce, retain, maintain or 
provide any records 6r information of any kind shall be interpreted as requiring such records or 
information to be broken down by reference to the individual Service Elements (so far as 
reasonably practicable). 

Books of Account 

The Service Provider shall keep (and where appropriate procure that the Sub-Contractors shall 
keep) books of account in accordance with best accountancy practice with respect to this 

Agreement showing in detail: 

32.2.1 administrative overheads; 
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32.3 

32.4 
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32 2 2 payments made to any Servuce Provrder Related Party and any Sub-Contractors; 

32 2 3 capital and revenue expenditure, 

32.2.4 any balances In any account or fund held for ihe purpose of servxclng any debts relating 10 
this Agreement orthe Serwces, 

3225 such other name: as the Gouncll may reasonably requnre to conduct cost audxts for 
venflcatlon of cost expendrture or estimated expendliure under this Agreement; and 

32 2 6 Informatlon demonstratlng the Serwce Prowder‘s performance of Its obligatlons under this 
Agreement, 

and the Servxce Prowder shall have (and procure that Key Sub-Contractors shall have) the records 
and books of account ewdencmg the Items In Clauses 32 21 to 32 2 8 available for Inspectlon by 
the Councxl (and any Expert, representative or auditor of the Council) upon reasonable notice, and 
shall present awntten report of these to the Councn as and when requested. The Semce Frovtder 
shall provnde to the Councnl transparency of all Sub-Contractor costs The Servxce Provtder wdl 
break down such charges to the charging units under ihe apphcable Sub—Contract. 

Maintenance of Records 

The Sen/Ice PrOVIder shall mamtaln or procure that the followmg are maintalned 

32 3 1 a full record of all Incxdents relating to health, safety and secunty WhICh occur dunng the 
term of this Agreement, 

32 3 2 full records of all malntenance procedures earned out dunng the Serwce Pernod, 

323 3 a wntten record of all performance monitoring carried out under or m rela’aon to this 
Agreement; and 

323 4 reports and management Informatlon In relation to the performance and management of 
the Serwces In accordance With the requirements In Schedule 2 (Speclflcatlon), Including 
data requnred by the Council for reporting to any Relevant Authonty on Naflonal 
Performance Indxcafors. 

and the Sen/Ice Provuder shall have the dams referred to In Clauses 32.31 to 3234 above 
available for Inspectlon by the Councfl upon reasonable notice, and shall present a report of them 
to the Councul as and when requested. 

Reports and Accounts 

The Servtce Provnder shall permit records referred to In thxs Clause 32 to be examxned and copxed 
from time to time by the Councnl's auditor and Inspectors and their representatlves and other 
representatives ofthe Councxl 

The Service Provnder shall 

32 5 1 prowde the Councnl's Internal auditors With direct access to all parts of the General Ledger 
and any feeder systems operated by the Serwce Provnder at all times, 

32.5.2 account to the Councfl‘s Internal auditors for any cash or property belongan to the Councn 
or to Its serwce users under the Servxce Prov1del‘s control when called to do so and as 
soon as reasonably practicable, 

32 5 3 prowde an explanation to the Councnl's mtemal or extemal auditors for any accounting 
entry made by It In the General Ledger and any feeder systems operated by the Servnce 
Prowder when called to do so and as soon as reasonably practicable, and
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(32.5 .4 

. 32.3.1 

32.8.2 

32.9 Audit 

32.9.1 

otherwise provide such records, information .and access to computer systems to the 
Council's internal and external auditors as shall be necessary to enable them to undertake 
audits of ihe Council's services and an audit of the Council's accounts all in accordance 
with all legal and accounting requirements and accounting best practice. 

32.6 Retention 

The records referred-to in ihis Clause 32 shall be retained for a period of at least seven (7) years 
after the Service Provider's obligations under this Agreement have come to an end. 

32.7 Information on Termination or Expiry 

Upon termination or expiry of this Agreement, and in the event that the Council wishes to enter into 
another contract for the provision of the Services the Sen/ice Provider shall (and shall ensure that 
the Sub-Contractors will) comply with all reasonable requests of the Council to provide information 
relating to the Service Provider's costs of providing the Services. 

32.3 Confidentiality of Information 

All information referred to in this Clause 32 is subject to the obligations set out in 
Clause 68 (Information and Confidential/is!) and clause 67 (Freedom of Infarmaflon). 

For the purposes of the examination and certification of the Council‘s accounts and/or any 
examination of the economy, efficiency and effectiveness with which the Council has used 
its resources, the District Auditor, internal or external auditor may examine such 
documents premises, systems and staff as he may reasonably require which are owned, 
held or othenlvise within the control or employ of the Service Provider or Sub-Contractors 
(who shall procure that any person acting on its behalf who has such documents and/or 
other information shall also provide access) and may require the Service Provider to 
produce such oral or written explanation as he considers necessary. 

The Council may (Without prejudice to its other rights under this Agreement), not more 
than twice in any Agreement Year, conduct routine audits for the following purposes: 

(a) to verify the accuracy of each Monthly Payment (and proposed or actual 
variations to the Payment in accordance with this Agreement) and/or the costs 
of all suppliers (including Sub-Contractors) of the Services; 

(In) to review the integrity, confidentiality and security of the Council Data; 

(c) to review the Service Provider's compliance with the Data Protection 
Legislation. the FOIA in accordance with Clauses 66 (Data Protection) and 67 
(Freedom of Information) and any other Legislation applicable to the Services; 

(d) to review the Service Provider‘s compliance with its obligations under Clauses 7 
(Provision of Services) and 34 (Performance Monitbring): 

(e) to review any records created during the design and development of the 
Sen/ices ; . 

(f) to review any books of account kept by the Service Provider in connection with 
the provision of the Services; 

(9) to carry out the audit and certification of the Council's accounts; 

(h) to carry out an examination pursuant to the 1999 Act of the economy, efficiency 
and effectiveness with which the Council has used its resources; 
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32.9.2 

3293 

32.9.4 

32.9 5 

32.9 6 

(I) to verify the accuracy and completeness of any management Informatlon 
delivered or reqUIred by thls Agreement, 

(I) to Inspect any Councll's assets, Including the Council's IPRs, eqmpment, 
facilities and malntenance and Assets, for the purposes of ensuring that the 
Council's assets and Assets are secure and that the Boiling Inventory or any 
other regxster of assets 15 up to date, 

(k) to ensure that the Servnce Provxcler Is complying With the Councn Policies and 
Standards and any Brltlsh or equivalent European standards, and 

(I) any other audit that may be reqmred by any Relevant Authority. 

The Council shall use Its reasonable endeavours to ensure that the conduct of each audit 
does not unreasonably dlsrupt the Sewlcs Prowder or, delay the prowsxon of 1he Servxces 

Subject to the Council's obllgatlons of confidentiality, the Servnce Prowder shall on 
demand prowde the Councnl (and/or Rs agents or representafives) With all reasonable 00- 
opera’uon and aSSIstance In relation to each audl’c, Including 

(a) all Information requested by the Councxl Within the permitted scope of the audit; 

(b) reasonable access to any Semce Prowder's Premises controlled by the Servtce 
Prowder and to any equnpm‘ent used (whether exclusxvely or non-exclusrvely) In 
the performance of the Servxces. 

(c) access to the Servme m eder‘s systems; and 

(d) access to Personnel 

The Council shall endeavour to (but Is not obliged to) provxde at least fifteen (15) Busmess 
Days' nonce of Its Intentlon to conduct an audit 

The Pames agree that they shall bear thelr own respective costs and expenses Incurred In 
respect of complxance wflh thelr obligattons under this clause, unless the audit Identlfxes a 
matenal breach by the Servuce Provuder In Wthh case the Servtce Provuder shall 

reimburse the Councnl for all the Council's reasonable costs Incurred In the course of the 
audit 

If an audit Identifies that 

(a) the Semce Provtder has failed to perform Its oblxgatlons under thls Agreement 
In any material manner, the Parties shall agree and Implement a remedral plan 
If the Serwce Provtder's fallure relates to a failure to provnde any Information to 
the Councxl about the Payment, proposed Payment or the Same Prowder‘s 
costs, than the remedial plan shall Include a requnrement for the prowsxon of all 
such Informahon. 

(b) the Councll has made any overpayment. the Servtce Prov1der shall pay to the 
Council the amount overpald wuthxn twenty (20) Busmess Days. The Councxl 
may deduct the relevant amount from any Monthly Payment If the Serwce 
Prowder falls to make thxs payment, and 

(c) the Council has falled to pay any amount, the Councxl shall pay to the Semce 
Prowder the amount of the under-payment less ihe cost of audit Incurred by the 
Counctl 1f fl'IIS was due to a breach by the Servuce Provnder ll'l relatlon to 

Involcmg wnhm twenty (20) Busmess Days
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33. 

33.1 

33.2 

33.3 

33.4 

33.5 

33.6 

33.7 

OPEN BOOK ACCOUNTING 

The Service Provider will keep books and records of the provision of the Services (includlng in 

relation to design, implementation, transition, maintenance, management, operafion and finance) in 
accordance with sound and prudent financial management and the principles of Open Book 
Accounting (including making available to the Council all invoices received from Sub-Contractors). 

Without prejudice to any other provision of this Agreement the Service Provider shall. at’the request 
of the Council, provide to the Council a Certificate of Costs within fifteen (15) Business Days of such 
request provided that the Council may not request a Certificate for Costs more than once in any 
Agreement Year. The Certificate of Costs shall be prepared in accordance with generally accepted 
accounting principles and Good Industry Practice. The Service Provider shall arrange for the 
Certificate of Costs to be audited as soon as practicable after submission to the Council and a copy 

. of the audited version of the Certificate of Costs shall be provided to the Council. 

The Certificate of Costs shall set out ihe Service Provider's actual costs, expenses and profits in 
providing theSenIices over the preceding Agreement Year including the following details: 

33.3.1 actual Capital Expenditure. including capital replacement costs; 

83.3.2 actual operating expenditure relating to the provision of the Services with an analysis 
showing the costs of staff consumables sub-contracted and bought in services; 

33.3.8 all interest expenses and other third party financing costs incurred in relation to the 
Services; 

33.3.4 details of the overhead recoveries that have been made in relation to the Services; 

33.3.5 the profit which the Service Provider and any Key Sub-Contractors achieved in the 
provision of the Services including any profit element forming any paxt of the overhead 
recoveries disclosed by reason of Clause 33.3.4 above or any part of sub-contracted or 
bought in services from Key Sub-Contractors or Affiliates; and 

33.3.6 details of any efficiency savings or economies of scale derived from any Partner Authority 
Services. 

Following receipt of the Cefliflcate of Costs the Service Provider shall provide to the Council such 
additional infon'nafion as it may reasonably request so that the Council can verify the accuracy of 
the Cerfificaie of Costs. The Council shall have the right to appoint an independent Third Party 
auditor ("Auditor") not being a direct competitor of the Service Provider on confidentiality terms 
substantially the same as those set out in Clause 88 (Information and Confidentiality) to verify the 
Certificate of Costs. 

The Auditor shall be paid for by the Council unless the Certificate of Costs prepared by the Service 
Provider is found to be manifestly inaccurate, incomplete or misleading in which case the Service 
Provider shall to solely responsible for paying the Auditor‘s costs. 

The Service Provider shall allow the Auditor and its authorised agents the right of reasonable 
access to (and, the right to take copies of) the books of account and other source data in whichever 
form held of the information identified in any Financial Model or such other information as may be 
necessary or reasonably desirable for the purpose of verifying the Certificate of Costs or for the 
purpose of monitoring and calculating the Service Provider's profit margins and applying the 
provisions of the Payment Mechanism. 

The Certificate of Costs may be used by the Council for verification of cost expenditure or estimated 
expenditure in particular but without limitation for the purpose of calculating the effect of a Change 
or Qualifying Change in Law or compensation payable on termination of this Agreement. 
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PART 9: PERFORMANCE MONITORING 

34 

341 

34-2 

PERFORMANCE MONITORING 

Service Prowder Monitoring 

The SerVIce Provxder shall monltor ltS performance In the delwery of the Servnces, prowde a 
Monthly Report, an Annual Report and an Annual Programme and comply With Its other 
obhgaflons, In each case In accordance WIfl‘l Schedule 11 (Perfon'nance Monlronng) 

Council Monitoring 

34 2.1 

3422 

3423 

The Semce Provtder shall procure that ihe Council or any representative or advnser of the 
Council shall have at all reasonable “mas and on reasonable notice. the right to enter any 
premises used by the Servrce Prowder or the Sub-Contractors In the prowsnon of the 
SemeeS' 

(a) In order 10 ensure that the Servnces are bexng provnded In accordance w1th this 
Agreement, and 

(b) to ensure that the Serwce Provtder IS complying With the prowstons of the 
Prlnclples of Good Employment Practice 

The Councll shall be entitled to notlfy the Sennce Provnder of the outcome of the 
performance monltormg exermse, and the Sewlce Provxder shaH have due regard to the 
Councll's comments m relation to the future prowsxon of the Sewlces. 

thout preludlce 10 the Councxl's rights under Clause 46.1 (Term/nation for Sen/ice 
Prowder Default) and any other express rights under thls Agreement, where the Sen/Ice 
Prowder has been found to be fraudulent, have submitted erroneous reports or fraudulent 
claims for payment or the Councnl reasonably behaves such reports to be misleading the 
Count?” may, by notice to the Serwce Prowder, Increase the level of Its momtonng of the 
SerVIce Provxder, or (at the Councxl's option), of the Servme Provnder’s [11011]than of Its 
own performance of Its Obligations under this Agreement In respect of the reievant Sen/[ca 
or Servxces The subject of such fraudulent, erroneous or misleading reportxng until such 
time as the Serwce Prowder shall have demonstrated to the reasonable satlsfactton of the 
Councn that It Will perform (and Is capable of performing) Its obllga’uons under this 
Agreement, In WhIGh case. the followmg prowsxons shall apply 

(a) any such ROUGE to the Semce Provxder shall specify In reasonable detail the 
addmonal measures to be taken by the Council or by the Servxce Provnder (as 
the case may be) In monitoring the performance ofthe Servnce Provtder, 

(b) If the Serwce Prov1der (acting reasonably) objects to any of the specnfled 
measures on the grounds that they are excesswe It shall notlfy the Council In 
wn’ang wnthm two (2) Busmess Days of the receipt of the notlce of the measures 
objected to (and of any changes necessary In order to prevent prejudice to the 
Servxce Provnder‘s performance of l'tS obligations under fl'llS Agreement), 

(0) the measures to be taken by the Council and the Semce Prowder (as the case 
may he) shall be agreed between the Parties or, In the absence of agreement 
w1lhm five (5) Buslness Days of the Councfl's receipt of the Sen/Ice Provrder's 
ObjeGllOI'l, determined pursuant to the Dispute Resolution Procedure. and 

(d) the Sewlce ProVIder shall bear Its own costs and Indemnlfy and keep the 
Councfl Indemmfied at all times from and against all costs and expenses 
Incurred by or on behalf of the Council In relanon to such Increased level of 
momtonng
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3 4.3 

. as. 

35.1 

35.2 

35.3 

35.4 

Service Provider Responsible 

The Service Provider acknowledges and agrees that. notwithstanding any provision of this 

Agreement which contemplates ihat the Council will or may from time to time: 

34.8.1 monitor or inspect any performance of ihe Services; 

34.3.2 check compliance by the Service Provider with its obligations; 

34.3.3 confirm or indicate approval of or non-objection to proposals made by the Service 
Provider; or 

34.3.4 request that the Service Provider makes a Change to the Services 

it will always be fully the responsibility of the Service Provider, and not the responsibility of the 
Council, to ensure that the Services are performed in all respects in accordance with the Service 
Provider‘s obligations under this Agreement a'nd no such action by or on behalf of the Council will 
in any way limit or affect such obligations. 

CUSTOMER COMPLAINTS 

The Service Provider shall maintain an up to date, comprehensive and detailed written record of all 
Customer Complaints it receives regarding the provisibn of the Services (or any other aspect of the 
Service Provider's performance of this Agreement) which shall be made available to the Council by 
the Service Provider for inspection upon request as soon as practicable and in any event within five 
(5) Business Days of such request by the Council. The Siarvice Provider shall also record all 

Customer Complaints and related communication on the CRM System, in accordance with the 
Specification. Such records shall contain a]! relevant details of ”the Customer Complaint including 
the following: 

35.1.1 the person to whom the Customer Complaint was made and the name of the job iifle of 
that person; 

35.1.2 the name and address (if known) of the person making the Customer Complaint and the 
capacity in which that person made the Customer CompIaint; 

35.1.3 the nature and extent of the default alleged in the Customer Complaint including the 
details of personal injurysuffered or property lost, damaged or otherwise affected; 

35.1.4 the date and time of the Customer Complaint; and 

35.1.5 any action taken to investigate and/or remedy the Customer Compiaint and the timescale
_ 

in which it was done and if no action was taken the reason why. 

If in providing the Services. Jhe Service Provider receives any Customer Complaihts in relation to 
the Services, the Council and/or the provision by the Council of any services (whether or not they 
are services provided by the Service Provider under this Agreement), the Service Provider shall 
notify the Council in writing immediately and provide the details of ihe Customer Complaint within 
two (2) Business Days of becoming aware of it. The Council shall have ihe right to investigate all 
Customer Complaints and take such steps, or require the taking of such steps by the Service 
Provider, as the Council shall reasonably deem necessary. The Service Provider shall promptly 
provide such documentation, infonnafion and assistance (including access to Personnel) as the 
Council may reasonably require in order to enable the Council to investigate and respond to the 
Customer Complaint. 

The Service Provider shall ensure that its customer complaints procedure is consistent with the 
Council's Customer Complaints Procedure. 

If the Council receives any Customer Complaints made against the Service Provider, the Council 
shall provide details to the Service Provider (including any instructions in relation to the steps the 
Service Provider should take to resolve the complaint) and the Service Provider shall investigate the 
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£361 

362 

363 

37. 

371 

complaint in accordance wflh ihe Council's Customer Compialnts Procedure, and prowde the 
Council wnth all details as reqmred by this Clause 35 Including details of the action the Service 
Prowder has/ls taklng to Investlgate the Customer Complaint or to othenmse satisfy the complainant 
(prowded that the CounCIl may elect, at Its discretion, to take responsrbllity for the handling of a 
complaint). 

IMMEDIATE ACTION PROCEDURE 

Where due to any breach by the Servxce Prov1der of Its obllgatlons In thxs Agreement 

36 1 1 the SerCe Pronder's performance falls below the Minimum Acceptance Level In relatlon 
to any Performance Indicator, or 

35 1 2 the Council's representatwe reasonably believes 

(a) such breach places the COUnCII In breach of any of Its regulatory or statutory 
obligations; or 

(b) that for reputational or health and safety related reasons such breach requn’es 
Immediate corrective action, 

ihe Councll Representative (or any appomtee of the COUI‘ICII Representative) shall be entltled to 
Instruct the SerVIce Provnder to take approprlate remedlal action Immedlately If the Council 
Representative glVeS an Instruction orally then such instruction shall be Immediately effectwe and 
wnll be followed by an Instruction In wntlng gwen to the SerVIce Provxder Representative wnhm 
twenty four (24) hours of the oral Instruction. The Semce Prowder shall, following receipt of such 
oral or written Instruction. Immediately comply With the Instruction Wllhll'l the time specified In such 
Instruction 

Subject to Clause 35.3. no adjustment to the Payment shall be made In respect of any acnon taken 
by the Servme Provuder followmg a Council Instruction pursuant to this clause and the Servuce 
Provxder‘s actions under this Clause 35 shall be carried out entirely at the SerVIce Prowder's own 
cost and expense. 

If It IS later determined (followmg referral to the s tpute Resolution Procedure) that the Council had 
no grounds for Its decxsxon to Issue an Instruction under Clause 381, the Council shall reimburse 
the Servtce Prowder for Its reasonably Incu'rred costs In complying wnh such Instruction 

CORRECTIVE ACTION PROCEDURE 

In the event thatfhere has been. or Is reasonably likely to be, In the Servuce Pernod 

371 1 a Material Pl Failure. and/or_ 

37.1 2 the Servnce Prowder commits a material default which has a slgnn‘lcant adverse affect on 
the prowsmn of all or a significant part of a Servxce Element that Is capable of remedy (and 
for these purposes a maternal default may be a Single maternal default or a number of 
defaults or repeated defaults (whether of the same or different obligations and regardless 
ofwhether such defaults are remedied) whlch taken together constltute a maternal default), 

(each a "Notifiable Default“), the Servxce Pravxder shall notlfy the Councxl of the Notlflable Default 
as soon as practicable but In any event Within three (3) Busmess Days of becoming aware of the 
Notlflable Default. detailing the actual or anticipated effect of the No’nflable Default and, unless the 
Nofifiable Default also constitutes a Correctlve Action Plan Failure or other Servxce Provnder 
Termination Event, the CDLII'IGII may not terrmnate thxs Agreement In whole or In part on the 
grounds of the Notlfiable Default wxihout first followmg the Corrective Action Procedure.
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37.2 

37.3 

37.4 

37.5 

37.6 

37.7 

37.8 

Notificalion 

If: 

37.2.1 the Service Provider-notifies the Council pursuant to Clause 37.1 that a Notifiable Default 
has occurred; or 

37.2.2 ihe Council notifies the Service Provider that it considers that a Noiifiable Default has 
occurred (setting out sufficient detail so that it is reasonably clear what the Service 
Provider has to rectify), 

then, unless the Notifiable Default also constitutes a Senlice Provider Termination Event and the 
Council serves a Termination Notice, the Service Provider shall comply with ’(he Corrective Action 
Procedure in Clauses 37.3 to 37.3 shall apply. 

Corrective Action Procedure 

The Service Provider shall submit a draft Corrective Action Plan to the Council for it to review as 
soon as possible and in any event within ten (10) Business Days (or such other period as may be 
agreed by ihe Council) after the original notification pursuant to Clause 37.2. The Service Provider 
shall submit a draft Corrective Action Plan even if the Service Provider disputes that a Notifiable 
Default has occurred. 

The draft Corrective Action Plan shall set out: 

37.4.1 full details of the Notifiable Defau|_t that has occurred, including a root cause analysis; 

37.4.2 the actual or anticipated effect of the Notifiable Default; and 

37.4.3 the steps which the Service Provider proposes to Take to rectify {he Nofifiable Default (if 
applicable) and to prevent such Notifiable Default from recurring, including timescales for 
such steps and for the rectification of the Notifiable Default (where applicable). 

The Service Provider shall promptly provide to the Council any further documentation that the 
Council reasonably requires to assess whether' the draft Corrective Action Plan is acceptable. 

The Council may reject the draft Corrective Action Plan by notice to the Service Provider if, acting 
reasonably. it considers that the draft Corrective Action Plan does not comply with Clause 37.4 
and/or: 

37.6.1 is insufficiently detailed to be capable of proper evaluation: 

37.6.2 will take too long to complete; 

37.6.3 will not prevent reoccurrence of the Notifiable Default; arid/or 

37.6.4 will rectifythe Notifiable Default but in a manner which is unacceptable to the Council. 

The Council shall notify the Service Provider whether it consents to the draft Corrective Action Plan 
as soon as reasonably practicable. If the Council rejects the draft Corrective Action Plan, the 
Council shall give reasons for its decision and the Service Provider shall take the reasons into 
account in the preparation of a revised Corrective Action Plan. The Service Provider shall submit 
the revised draft of the Corrective Action Plan to the Council for review w'rthin five (5) Business Days 
(or such other period as agreed between the Parties) of the Council’s notice rejecting the first draft. 

[f the Council consents to the Corrective Action Plan: 

37.8.1 the Service Provider shall immediately implement the Corrective Action Plan; and 
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37 B 2 provtded that the Servxce Prowder Implements the Correctwe Action Plan in accordance 
With Its terms. the Councn may no longer ten-nlnate this Agreement In whole or In part on 
the grounds of the relevant Notlfxable Default 

If it IS later determined (followmg referral to the Drspule Resolution Procedure) that the Councxl had 
no grounds for Its declslon to Issue an Instruction under Clause 37.2.2, the Councxl shall reimburse 
the Semce Prowder for Its reasonably Incurred costs In complying With such Instructlon 

COUNCIL STEP-IN 

Flight to Step-In 

If the Council reasonably behaves that It needs to take action In connection With the SerVIces or a 
Servxce Element 

381 1 because a material nsk EXIsts to the health or safety of persons or property or to the 
enVIronmen’t. 

38 1 2 to dlscharge a statutory duty, 

33.1.3 because an Emergency has arisen; and/or 

88 1 4 because a Servnce Absence has occurred which the SerVIce Prowder has falled to remedy 
In the manner and tlmeframe requn'ed by the Councxl pursuant to Clause 86 (Immediate 
Act/an Procedure), 

then the Councll shall be entitled to take actlon in accordance With Clauses 38 2 to 38 6 

Notice to the Service Provider 

If Clause 33 1 (nght to Step-In) applies and the Councll Wishes to take action, the Council shall 
notify the Serwce Provnder In wrmng of the followmg 

35 21 the action It Wishes to take In relanon to the relevant pans of the Serwces or Sewlce 
Element In order to deal With the relevant clrcumstances, 

38 2 2 the reason for such action, 

38 2 3 the date It wishes to commence such action; 

38.2.4 the time penod t hch It believes Will be necessary for such action, and 

38 2 5 to the extent practicable, the effect on the Sen/Ice Provxder and Its obligation to prowde 
the Semces or ihe relevant Servtce Element dunng the penod such action IS bell‘lg taken 

The Councxl shall provxde the Service Prowder With as much notice as is reasonably practicable In 
the Circumstances when Issumg a notice under Clause SB 2 

Action by Council 

3841 Followmg sen/Ice of such notice, the Council shall take such action as notified under 
Clause 38 2 (Nance to the Sen/Ice Prowdel) and any consequential addltlonal action as It 
reasonably believes IS necessary (together the "Required Action" and the Servxce 
Provnder shall glve all reasonable assmtance to the Authority while It is taking the Requnred 
Action Includlng (wnhout lxmxtatlon) maklng any assets available for use by the Councul or 
Its nominee The Councll shall provxde the Semce Prov1der w1th ROUGE of completion of 
the Requxred Action and shall use reasonable endeavours to provude such advance notice 
as Is reasonably practlcabie of Its antlmpated completion. 

GB 4 2 Where the Reqmred Acton has been taken otherWIse than as a result of a breach by the 
Servnce Prowder, the Councxl shall undertake the Reqwred Action In accordance With
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33.5 

38.6 

39. 

39.1 

Good Industry Practice and shall indemnify the Service Provider against all Direct Losses 
where it fails to do so. 

Ste-pin without Service Provider Breach 

If the Service Provider is not in breach of its obligations under this Agreement, then for so long as 
and to the extent that the Required Action is taken, and this prevents the Service Provider from 
providing any part of the Services: 

38.5.1 the Service Provider shall be relieved from its obligations to provide such part of the 
Services; and 

38.5.2 In respect of the period in which the Council is taking the Required Action and provided 
that the Service Provider provides the Council with reasonable assistance (such 
assistance to be at the expense of the Council to the extent that additional costs are 
incurred): 

(a) the Monthly Payment due from the Council in the Service Provider shall equal 
the amount the Service Provider would receive if it were satisfying all its 

obligations and providing the Services affected by the Required Action in full 
over that period; and 

(b) the Council shall use reasonable endeavours to generate Third Party Revenue 
(and shall remit any Third Party Revenue which the Council receives to the 
Service Provider, without prejudice to the Gain Share Mechanism). 

Step-In on Service Provider Breach 

1f the Required Action is taken as a result of a breach of the obligations of the Sen/ice Provider 
under this Agreement, then for so long as and to the extent that the Required Action is taken, and 
this prevents the Service Provider from providing any part of the Services: 

38.6.1 the Service Provider shall be relieved of its obligations to provide such part of the 
Services; 

3346.2 in respect of the period in which the Council is taking the Required Action, the Monthly 
Payment due from the Council to the Service Provider shall equal the amount the Service 
Provider would receive if it were satisfying all its obligations and providing the Sen/ices 
affected by the Required Action in full over that period, less an amount equal to all the 
Council's costs of operation in taking the Required Action; 

38.6.3 the Council shall use reasonable endeavours to provide the Services in accordance with 
Good Industry Practice (taking into account the resources and expertise available to the 
Council); and 

38.6.4 the Council shall provide such co-operation as the Sen/ice Provider reasonably requires to 
enable the Service Provider to continue to provide the Services which are notthe subiect 
of the Required Action (taking into account the resources and expertise of the Council). 

PART 10: SUPERVENING EVENTS 

EXCUSING CAUSE 

If an Excusing Cause interferes adversely with, or causes a failure of, the performance of the 
Service and the Service Provider has given written notice of the effect of such Excusing Cause 
within ten (10) Business Days of the date on which the Service Provider become aware (or ought 
reasonably to have become so aware) of the occurrence of the Excusing Cause, then to the extent 
such failure or interference arises as a direct result of such Excusing Cause: 

39.1.1 such interference shall not be taken account of in measuring the performance of the 
Service forthe purpose of accruing Performance Deductions; and 
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403 
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40.5 

40.6 

407 
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39 1 2 such failure by the Service Provnderto perform, and any poor performance of, any affected 
Sen/Ice shall not consmute a breach of the provnsnons of this Agreement 

The Servxce Prowder shall iake all reasonable steps to mltlgate the consequences of an Excusmg 
Cause on the Service Provxder‘s ablhty to perform Its obligations under this Contract. To the extent 
that the SerVIce Provnder does not take such steps, the Semce Prowder shall not be entitled to, and 
shall not receive. the rellef specmed 1n thls Clause 39. 

FORCE MAJEU RE 

Force Majeure 

No Party shall be entitled to bnng a claim for a breach of obligations under this Agreement by the 
other party or lncur any llablllty (moludlng Performance Deductions) to the other party for any losses 
or damages Incurred by that other party to the exient that a Force Majeure Event occurs and the 
Affected Party Is prevented from carrying out obligations by that Force Majeure Event. For the 
avcndance of doubt, the Council shall not be entflled to terminate thls Agreement for a Sewlce 
ProwderTermInatron Event If such Servrce Provnder Termination Event anses from a Force Majeure 
Event (but wnhout prejudrce to Clauses 40 5 to 40 7 below). 

Not used 

On the occurrence of a Force Majeure Event, the Affected Party shall notify the other Party as soon 
as practicable The notification Shall Include detalls of the Force Majeure Event. Including eVIdence 
of Its effect on the obligations of the Affected Party and any action proposed to mitigate Its effect 

As soon as practicable followmg such notlfica’uon, the Partles shall consult With each other in good 
faith and use all reasonable endeavours to agree appropnate terms to mitigate the effects of the 
Force Majeure Event and facflnate the contmued performance of this Agreement 

If no such terms are agreed on or before the date falling exghty (BO) Busmess Days after the date of 
the commencement of the Force Majeure Event and such Force Majeure Event IS contlnuing or Its 
consequence remains such that the Affected Party [5 unable to comply With its oblxgaflons under this 
Agreement for a penod of more than one hundred and twenty (120) Busmess Days, then, subject to 
Clause 40 8 below, either Party may tenmnate thls Agreement by glVan forty (40) Buslness Days' 
wrltten notice to the other Party 

1f thls Agreement IS terminated under Clause 40 5, or Clause 40 7, then Clause 52 (Consequences 
of Termination) shall apply 

If the Service Provrder glves notlce to the COUDGII under Clause 40 5 that It wnshes to terminate thxs 
Agreement, then the Councnl has the option either to accept such names or to respond ll'l wnfing on 
or before the date falhng ten (10) Busmess Days after the date of Its recexpt stating that It requires 
this Agreement to contlnue If the Councfl n ges the Sewlce ProVIder such notlce (the Continuation 
Notice), then: 

40 7 1 the Councll shall pay to the Serwce PmVIder the Monthly Payment from the day after the 
date on which ihls Agreement would have terminated under Clause 40 5 as If the Servtces 
were being fully provuded; and 

40.7.2 thxs Agreement w aI not termmate until explry of written notlce (of at least thlrty (30) 
Busmess Days) from the Councxl to the Servnce Provnder that It wushes this Agreement to 
tennlnate 

The Pames shall at all times followmg the occurrence of a Force Majeure Event, use all reasonable 
endeavours to prevent and mitigate the effects of any delay and the Sen/Ice Prowder shall at all 
tlmes dunng whlch a Force Majeure Event 15 subsistmg take all steps In accordance WIth Good 
Industry Practice to overcome or mmlmlse the consequences of the Force Majeure Event 

The Affected Party shall notify the other party as soon as practicable after the Force Majeure Event 
ceases or no longer causes the Affected Party to be unable to comply With Its obhgatlons under this
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41. 

} 41.1 

41.2 

41 .3 

41.4 

41.5 

Agreement. Following such notification this Agreement shall continue to be performed on the terms 
existing immediately prior to the occurrence of the Force Majeure Event. 

PART 11: LIABILITY 

INDEMNITIES AND LIABILITY 

Neither Party excludes or restricts its liability (if any) to the other Party for: 

41.1 .1 death or personal injury caused by their negligence; 

41.1.2 fraud; 

41 .13 fraudulent misrepresentation; 

41.1.4 save in respect of the Council Assets, any of the terms implied into ihis Agreement (if any) 
by Section 12 Sale of Goods Act 1979 and Sections 2 and 7 Supply of Goods and 
Services Act 1982; or 

41.1.5 any other matter for which it would be unlawful for either Party to exclude or attempt to 
exclude liability. 

Neither Party shall in any event be liable to the other under or in relation to this Agreement, or in 
tort, negligence, breach of statutory duty or otherwise for any Indirect Losses howsoever caused, 
provided that any liability of the Service Provider under Clause 52 (Consequences of Termination) 
shall not constitute Indirect Losses. 

Subject to Clause 41.4, the Service Provider shall be responsible for, and shall release and 
indemnify the Council. its employees, agents and partners from and against. all liability for: 

41.3.1 loss of or damage to property (including property belonging i0 the Council orfor which it is 
responsible); and/or 

41.3.2 Losses, costs and expenses (including all reasonable legal expenses); and/or 

41.3.3 breach of statutory duty; and/or 

41.3.4 any other Losses or damage to third party property and any claims. demands or 
proceedings brought against the Council by any third party. 

which may arise out of, or in consequence of. the performance or non-performance by the Service 
Provider (or any Service Provider Related Parties) under this Agreement (or in relation to Third 
Party Services. 

The Service Provider shall not be obliged to indemnify the Council pursuant to clause 41.3 in 
relation to: 

41.4.1 any matter which arises as a direct result of any breach by the Council of its obligations 
under the Contract or any wilful misconduct by the Council; and/or 

41.4.2 any Losses caused by a Performance Failure to the extent that the Council is 

compensated in respect of the same Losses 1hruugh corresponding Performance 
Deductions. 

If the Council enforces its rights in accordance with Clause 38 (Council Step-In) as a result of a 
breach of the obligations of the Service Provider under this Agreement, the Service Provider shall 
indemnify the Council and keep the Council indemnified in full from and against all reasonable. 
Losses, costs and expenses incurred or suffered, awarded against or paid by the Council as a 
result of the Council having to exercise its rights under Clause 38 (Council Step-In) including (but 
not limited to) the cost of making alternative anangements for the provision of the Services (or any 
part of the Services) including the provision of temporary or alternative accommodation, facilities, 
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assets or services which should have been provided by the Service Provider provided that the 

Service Provider shall only be liable to the extent that such Losses, costs and expenses exceed the 

proporfion of the Payment which relates to he Services subject to Clause 38 (Council Step-In). 

41.6 The Parties acknowledge and agree that the allocation of risk and liability contained in this 
,. 

Agreement is reasonablg'igggll circumstances. 
‘ ' 

41.7 The Parties shall in all circumstances take reasonable steps to minimise and mitigate their 

respective losses (Including, but not limited to, Losses) in respect of all matters for which the one 

Party has agreed‘to indemnify the other. 

41.8 If any sum is due under this Agreement from the Seivice Provider to the Council and the Servic’e" 

Provider fails to make such agpayment in accordance‘with the terms of this Agreement or such a 

payment would result in the insolvency of the Service Provider, the Council may, subject to the 

terms of the Guarantee, call upon the Guarantee and/0r subject to the terms of the Bond, call upon 

the Bond, in each case for sLIch payment (withoutvprejudice to the Council's rights of set—off as 

provided in Clause 27 (Set-Off). 

41.9 Subject to Clauses 41.1, 41.2 and 41.11 the maximum aggregate liability of the Service Provider to 

the Council in contractgort, negligence, breach of statutory duty or otherwise arising unfler or in 9 

connection with this Agreement (inciuding. but not limited to, in relation to Losses) shall, except in 

relation i0 liability arising as a result of termination of this Agreement, and in relation only to Losses 

in respect of which the Service Provider is not required to maintain insurance in accordance with 

this Agreement, not (except as stated in ihe Special Conditions) exceed: 

41.9.1 in the period from the Agreement Date until the expiry of the first Agreement Year. 
\ 

(A. 
‘ _ 

‘ " 
,~ Hoprovided’that: . w ‘ 

(a) in relation to each Service Element (but in relation to Street Lighting Services, 
' 

excluding liability in relation to LED Services) the Service Provider‘s liability in 
respect ofkany Losses caused by a Service Failure regardless of whether the 
Council is entitled to levy Performance Deductions (except for a Service 

Absence or a Third Party Claim), shall not exceed an amount equal“ 
, and 

(b) in relation to LED Sen/ices, the Service Provider's Liability in respect of any 
Losses caused by a Service Failure (except for a Service Absence or a Third 

Party Claim), shall not exceed an amount equal“ 
41.9.2 in each Agreement Year following the first Agreement Year, . 

the aggregate Payment in respect of all Service Elements which w 
Service Provider on the basis of full performance of its obligations under this Agreement in 

such Agreement Year provided that: 

l__#1 

(a) in relation to each Sgwice Element (but in relation to Street Lighting Services, 

excluding liability in relation to LED Services) the Service Provider's liability in 
respect of any Losses caused by a Service Failure regar' ss of whether the 

Council is entitled to levy Performance Deductions (except for a Service 
a w ‘ .Abagencq or a Third ,E'grky Claim), shall not exceed 

and 

(b) in relation to LED Services, the Service Provider‘s liability in respect of any 
Losses caused by a Service Failure (exce t for a Service Absence or a Third 

Party Claim), shall not exceed ‘

' 

in each case being the Service Prqvider Liability Cap. 

41.10 Subject to Clauses 41.1, 41.2 and 41.11 the maximum aggregate liability of the Service Provider to 

the Council ih contract, tort, negligence, breach of statutory duty or otherwise arising under or in 
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connecflon wuth ihe termination of thls Agreement (Including. but not llmlted to. In relatxon to 
Losses) shal!. Without prejudice 1c; the Sen/Ice Prowder‘s llabJIIty relating to the period prior to 
termination of this Agreement, not exceed 

41 101 IhE, 
, 

‘ 

_ , , :formargqe'ofngs gbylganqns 
IS. ementm th‘é -Agr'e'em'eqt. Year pno’r, to 

__ 
grgement Ygar If} whybh this 

Agrgement termina1é§z('except1f‘the Agreém‘e'nt i§ térrninated gn' tl1e-fifgtAgr9gn1gnthay, 
ufihg mat-Agregment'Y'ear); o‘r

' 

,eFVIce Elements (but in relairon to the Stfieet 
aggregated With the LED Payment) bemg 

iermmated which would be payable to ‘the Serwce Prowder on the' basls of full 
performance of Its obllgatlons under this Agreement In the Agreement Year pnor to the 
Agreement Year In which thIs Agreement terminates (except If the Agreement IS so 
termlnated‘lnthe firstAgreernent‘Year, m {hefirstAgreementYear),br" ‘ ’ 

41 102 If the Agreement 15 pamally tennmalé‘d 
relation to the relevant Serwp El 

41.108 
‘ 

A rg'e é‘nt IS p’qfi au‘ fi’erm’lfi'ated inrlglgtgon to the/LED Semcesmn‘lym 
j 

' ‘ 

_ etto’gthgrvLcegfiiov , 
, 

fi'e" 

ééméfit Jnvthg Agfegment Year 
'5‘ (emgept if lhe‘Agreemant 

IMH'e rs‘t‘r greefméntYéai‘); @éb‘termxnat‘ed 1n the first Agreement Yéai‘f. 

(each bemg the Service Provider Termination Cap). 

41 11 The llrnflatlons In Clause 41 9 and Clause 41 10 shall not apply to the Servrce Prowder's hablhty In 
respect of Its Indemnity obligations set out In. 

41 11 1 Clause 9 (Necessary Consents). 

41 11 2 Clause 66 (Data Protection), 

41.11 3 Clause 62 (Intellectual Property Flights), 

41 11 4 Schedule 30 (T UPE); , 

41 11.5 Schedule 31 (Pensrons) 

41 '12 Subject to Clauses 41 1, 41.2 and 41 13, the maXJmum aggu‘ggiig lieghxllty of 'UTE'QOUHQII In contract, 
,tortl, negligencq,, fireach of stétutbry duty or otherwzse arising. urqur or In conngchon wnh thls 
Agreemenmngludjng. but not [In-flied to. Losses) shall not exceed' 

41 121 fr) fli ggnod 7fromrih Agreement Date until the expiry of the first Agreement Year, 
‘ f“ and 

41 12.2 In each subsequent Agreement Yea 

41.13 'Therhmltafioris‘ In Clause 41 12 shall not apply to the Councrl‘s habtlity In respect of Its Indemmty 
obligations S'et out m- 

41.13 1 Clause 56 (Employees), 

41 13.2 Schedule 30 (TUPE); 

41 13 a Schedule 31 (Pensxons) 

41 13 4 Clause 62 (Intellectual Property Flights),

46



aa9&0aeeeeoafieeaaeeoé'e’aeooeooe-oeeo 

4114 

42 

42.1 

422 

42 3 

42 4 

42:5 

41 13 5 Clause 66 (Data Protection) 

Wlthout prejudice to any entitlement of the Servnce Provnder. 

41.14 1 to specnfic perfon-nance of any obligatlon under thls Agreement. or 

41.142 to Injuncuve relief, or 

41 14 3 to bring an action m breach of Agreement, tort and actions In debt, 

the~Servrce Provndel’s solé remedy In relation to matters for which any express rlght or remedy Is 
stated Is this Agreement shall be those rights or remedies and the Servxce Provuder shall have no 
additional right or remedy ansxng by common law, In equfly, by statute or othenNrse 

CONDUCT OF CLAIMS 

Each Party agrees to promptly notlfy the other by Formal NDUCB upon becoming aware or upon 
recelpt of any Clalm In which the Councll or the Serwce Prowder ls named In connection With the 
Sen/Ices No lmgatlon wnll be commenced In connection With the Servxces by the Sewlce Provtder 
Without the Council‘s pnor written consent (not to be unreasonably Withheld or delayed) unless 
such Iltlgatlon 15 against the Councfl 

If either Party ("the Indemnified Party") recexves any notice, demand, letter or other document 
concemlng any Clarm from which It appears that It is or may become enmled to be Indemnified 
under this Contract or othenmse becomes aware that it may be ennfled to be mdemnnfled by the 
other (ihe "Indemnifying Party"), the Indemnified Party shall give Formal Notlce to the 
Indemnifying Party as soon as reasonably prachcable detalhng the nature of the Claim 

Subject to Clauses 42.4, 42.5 and 42 6, on the glvmg of a notice by the Indemnn‘xed Party pursuant 
to Clause 42.2, where It appears that the Indemnlfied Party Is or may be enutled to Indemnification 
from the lndemmfymg Party In respect of all (but not part only) of the IlabIllty ansmg out of the Claim, 
the Indemnifying Party shall (subject to prowdmg the Indemnlfied Party With reasonable secunty 
against all costs and expenses that 1t may Incur by reason of sucfi actlon) be entltled to dispute the 
Claim In the name of the Indemnmed Party at the lndemmfymg Party‘s own expense and take 
conduct of any defence, dlSletB, compromise, or appeal of the dam and of any InCIdental 
negotiations The Indemnified Party shall give the Indemnifying Party all reasonable eta-operation, 
access and assxstance for the purposes of consndenng, reSIstIng and/or settling such Claim. 

Wlth respect to any Clalm conducted by the Indemnifying Party pursuant to Clause 42 3 above 

4241 the Indemnifying Party shall keep the lndemmfxed Party fully Informed and consult With 1t 

about matenal elements of the conduct of the Clalm, 

42 42 the lndemmfylng Party shall not bring the name of the lndemmfted Party Into dlsrepute, 
and 

42 4 3 the Indemnlfymg Party shall not pay or settle such claims Without the pnor consent of the 
lndemnlfled Party, such consent not to be unreasonably Wlthheld or delayed 

The Indemnified Party shall be free to pay or settle any Claim on such terms as It thinks fit and 
thhogt prejudice to xts rights and remedies under thls Agreement If 

4251 the Indemnlfylng Party IS not entitled to take conduct of the Claim In accordance wuh 
Clause 42 3 above; or 

42 5 2 the Indemnifying Party falls to notify the Indemnified Party of 11s intention to take conduct 
of the relevant Claim Within five (5) Busmess Days of the notice from the Indemnified Party 
under Clause 42 2 above or nutmes the Indemnified Party that It does not Intend to take 
conduct of the Claim, or
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42.6 

42.7 

42.3 

42.9 

43.1 

43.2 

42.5.3 the Indemnifying Party fails to comply in any material respect with the provisions of Clause 
42.4 above. 

The Indemnified Party shall be free at anytime to give notice to the Indemnifying Party that it is 
retaining or taking over (as the case may be) the conduct of any defence, dispute', compromise or 
appeal of any Claim (or of any incidental negotiations) to which Clause 42.3 above applies. On 
receipt of such notice the Indemnifying Party shall promptly take all steps necessary to transfer the 
conduct of such Claim to the Indemnified Party, and shall provide to the Indemnified Party all 
reasonable co-operafion, access and assistance for the purposes of considering and. resisting such 
Claim. If the Indemnified Party gives any notice pursuant to this Clause 42.6 then the Indemnifying 
Party shall be released from any liability under its indemnity under this Agreement in relation to that 
Claim and, without prejudice to any accrued liabilities, and any liability pqrsuant to Clause 42.3 in 
respect of the costs and expenses of such Claim. 

If the Indemnifying Party pays to the Indemnified Party an amount in respect of an indemnity and 
the Indemnified Party subsequently recovers (whether by payment, discount, credit, saving, relief or 
Other benefit or otherwise) a sum which is directly referable to the fact. matter, event or 
circumstances giving rise to the Claim under the indemnity, the Indemnified Party shall forthwith 
repay to the Indemnifying Party whichever is the lesser of: 

42.7.1 an amount equal to the sum recovered (or the value of the saving or benefit obtained) less 
any out-of-pocket costs and expenses properly incurred by the Indemnified Party in 

recovering the same; and 

42.7.2 the amount paid to the Indemnlfied Party by the Indemnifying Party in respect of the Claim 
under the relevant indemnity, .

' 

provided that there shall be no obligation on the Indemnified Party to pursue such recovery and 
that the Indemnifying Party is repaid only to the extent that the amount of such recovery 
aggregated with any sum recovered from the Indemnifying Party exceeds any loss sustained by the 
Indemnified Party (including for this purpose indirect or consequential losses or claims for loss of 
profits which may be excluded by this Agreement from being recovered from the Indemnifying 
Party). 

Any person taking any of the steps contemplated by Clauses 42.2 to 42.6 shall comply with the 
requirements of any insurer who may have an obligation to provide an indemnity in respect of any 
liability arising under this Agreement. 

After the Indemnifying Party has received a nofice from the Indemnified Party under Clause 42.2, 
the Indemnifying Party may within five (5) days give the Indemnified Party notice that it does not 
consider the Claim should be defended and provide the Indemnified Party with its proposals for 
settling the Claim. If the Indemnified Party unreasonably refuses the Indemnifying Party's proposal 
for settlement then the Indemnifying Party shall, without prejudice to any accrued liabilities, be 
released from any liability under its indemnity in relation to the Claim and/or any liability pursuant to 
Clause 42.3 in respect of the costs and expenses of such Claim except to the extent that the 
Indemnifying Party would have been liable to indemnify the Indemnified Party had the Indemnified 
Party not unreasonably refused the Indemnifying Party's proposal made under this Clause 42.9. 

INSURANCE 

The Service Provider shall throughout the Agreement Period, take out and maintain, or procure the 
maintenance of. the insurances as set out in and in accordance with Schedule 29 (Required 
Insurances) and any other insurances as may be required by Law. These insurances must be- 
efiective in each case not later than the date on which the relevant risk commences. 

Neither Party to this Agreement shall take any action or fail to take any reasonable action, or 
(insofar as it is reasonably within its power) permit anything to occur in relation to it, which would 
entitle any insurer to refuse to pay any claim under any insurance policy in which that party is an 
insured. a co-insured or add‘rtional insured person. 
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43.3 Wltfi the exception of Insurances reqUIred by law, the Insurances referred to In Clause 43 1 shall 

43.31 where Indicated 1n Schedule 29 (Reqmred Insurances) be In the Jomt names of the 
Parties but otherwwe shall note the Interest of the Count)” as pnncxpal and contaln 
Indemnity to pnncxpal prowsmns, 

43.3 2 where Indlcated In Schedule 29 (ReqLI/red Insurances) contain a wawer of subrogaflon 
nghts as against the Council; 

43 3 3 prowde for non-vmahon protection In respect of any claim by [he CULInuxl as uu-msured. 

8099 

1 43 3A The Service Provxder shall give the Council thirty (30) days' prior wnfien notice of the cancellatlon, 
non-renewal or amendment of any of the Insurances referred to m Clause 43.1, but only In relatmn 
in an amendment where It IS relevant to the Servtces or would result In the Insurance not meeting 
ihe reqmrements of this Agreement 70'

6 

48.4 The Contractorshall provxde, to the Councfl 

43 4 1 copies on request, of all Insurance pollcxes referred to In Clauses 43 1 and 43 2 (together 
With any other Information reasonably requested by the Councfl relatmg to such insurance 

g} 

: hr policies) and the Councxl shall be entlfled to Inspect them during ordinary business hours, 

0 43 42 evxdence that the premxums payable under all Insurance polleles have been paid up to 
; 

their respective due dates and that the Insurances are In full force and effect In 

.:C accordance With the requn'ements of ihls Clause 43 (Insurance) and Schedule 29 
(Requtred Insurances), and 

, 0 
f 

43.4.3 on or before the date of expiry of any Insurance requured by Clauses 431 and 43 2, 
z 

‘. . satisfactory ewdence that the relevant msurance has been or Is being renewed 

:; m 43.5 Renewal certificates In relation t'o any of the Insurances requrred by Clause 43 1 shall be obtained 
as and when necessary and copies (cemfled In a manner acceptable to the Council) shall be 

“(Q forwarded to the Cannon! as soon as posszble but In any event on or before the renewal date 

9 43 5 

.79 

t 43 7 
)4 

4 We @913 Ion map] I p 

. 
1- 

«. equxred'lnsurances and (If réqulréd by thé Councll) give full detalls of tfié Incident n gmg use 
1 

Q to the cIaifnv 

1, 43 B Neyther failure to cpmply nor full compliance With the Insurance prgvrsrons of this Agreement shall 

; f 6 “mi: or reliéye the Serwcé Provider of “5‘ pther h'abfliil‘és and obligations undérthls Agreement 
12’ 

.. 

II“ 
439 Save where exgresslx set out In tfils Agreemgnt, the Insurance premiums for .{he ReqUIred 

. k, h 
.‘, 

4310 

. 36(an 
rfiatlve arrang m'ents should be ma'de (If any) to manage any 

»49



risk that would otherwise be covered by such insurances and an adjustment shall be made to the 
Payment (if applicable)’ In accordance with Schedule 9 (Payment Mechanism). 

Professional indemnity insurance 

43.11 In addition to the Required Insurances, the Service Provider undertakes to procure that it will take 
out arid maintain in force and ensure that any Sub-Contractors maintain in force professional 
indemnity Insurance ("PI Insurance“), and to: 

43.11.1 provide evidence satisfactory to the Council (as and when reasonably required by the 
Council) of the Pl Insurance being' In full force and effect from the date of the Agreement 
until the date Melve (12) years following and including the completion of all the Services 

. under this Agreement (such evidence to include details of the cover) including 
‘ confirm ion 0 

_ its of ex es: 
' 

policy n mber and indemnity 
, 

except where stated 
otherwf n thé spé'cial’Cond ' 

' ' 

very claim except for claims arising 
out of pollution and contamination for which the indemnity. limit shall apply' In aggregate . and. .‘ia‘ 

(’7’) 43.112 provide the Council with notice of: 

‘ (a) any cancellation of the Pl Insurance not less than thirty (30) days pnor to the 
' 

relevant cancellation date; and 

(b) any adverse material changes to or suspension of cover relevant to he 
‘ 

Services not less Than thirty (30) days prior to the urelevant change or 
‘ suspension; and 

43.113 inform 1115 Council as soon as reasonably practicable of any claim (except a claim 
broughg b he‘Council under .this Agreement) under the PI lnsurance‘ m rgspect of the 

“in relation to 'such claim and provide» notice of any potential 
aggré’gété limit. 

43.12 The limit 0 ndemmly xand dhe maximum deductibleé for each of thé insurances .as set out in 
Schédulé 

43:13 dér sh‘a‘ILWhere. it' IS obligéd to- effect Insurance under. thistIause 43 not bring any 
hs ifie _cl| In r'es fany 1655 or darfiéige m t" h 

, éd mat this clause 43; ~12 shall' not by it‘self prevent th 
/ t the Council for any loss or damage not covered beca 

deductibles unfien .such Insurance pennittéd-by this Agreement or to ‘th 
. darfiage exceeds the maximum level of such-Insurance required by this Agreamgnp. 

Reinstaigmérit 

43.14 ‘ 

to repair, reinstate or 
. 

‘ 

ith this Agreement 

I

l 

5 

43.15 

I t

I 

I 

3;
. 

5p 

'2 

A: 

9h. 

“"3- 

Mi 

35min 

Vb:

‘

A 
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44 

441 

The Serwce Frovnder shall procure that any broker(s) appomted dunng the currency of this 
Agreement shall: 

43.1B.1 owe the Council such oblxgattons and gym; to ihe Councxl such warranties as are 
substantially the same as those set out In the Broker‘s Letter of Undertaking and m 
Clause 43.15; and 

43.162 enter Into an agreement In substanhally the same form as the Broker‘s Letter of 

Undertaking of Schedule 29 (Hequtrea' Insurances) 

WARRANTIES 

The Servnce Provxder warrants, represents and undertakes to the Council that. 

4411 

4412 

4413 

44.1 .4 

4415 

44-16 

the SerVIce Provxder and each Sub-Contractor IS properly constituted and Incorporated 
under Law and has all necessary authority. power and capacity to enter Into thls 

Agreement; 

the executlon, dellvery and performance of fins Agreement by the Servtce Prov1der and/or 
any Sub-Contractor does not In any way contravene any Legislation either In force at the 
date of executlon or enacted but not yet In force, any order or decree of any court or 
arbitrator, 

there does not exust any material clalrn or potentlal clalm and that no litigation arbltratlon or 
any other type of proceedmgs are presently In contemplatlon or progress to the best of the 
knowledge of the Sen/Ice Prowder and/or any Sub-Contractor, Includxng pending or 
threatened material clalrns or actions, against Its directors or In respect of thelr assets 
which could matenally affect the prowsmn of the Sen/Ices; 

to the best of the Sen/Ice Prowder's and/or any Sub-Contractor's knowledge no actions, 
proceedings or other steps are In contemplation or have been taken for the wmdxng—up or 
dlssolutlon of the Serwce Prov1der and/or any Sub-Contractor or the appomtment of a 
recelver. administrative receiver, administrator, hquldator, trustee or slmllar such officer In 
respeqt of the Sen/Ice Prowder. 

there are no material facts or cxrcumstances In relation to the flnanmal posmon or 
operational constltutxon of the Serwce Prowder which have not been fully and fairly 

drsclosed to the Council In writing and whlch If so dlSCIOSEd might reasonably have been 
expected to affect the decxsxon of the Councxl to enter Into this Contract, 

the Sen/Ice Provnder shall, In accordance wnth Good Industry Practice, procure _for the 
benefit of the Council manufacturer and/or suppller warranties In respect of all Equipment 
excluding any Councxl Assets and any other assets transferred to or Incensed to the 
Serwce Frowder by the Councnl and which are used or utilised for the provnsmn of the 
Serwces; 

the Servnce Provxder has and Will conflnue to have all necessary rights In and to Software, 
IPFl or any other materials made available by the Serwce Prowder and/or any Sub- 
Contractor to the Councnl necessary to perform the Serwce Prowder's obligations under 
this Agreement; 

the Servxce Provxder Will (and shall procure that any Sub-Contractor WIlI) In the course of 
supplying or performing the SerVIces In accordance With Good Industry Practice use all 
reasonable endeavours to ensure that it does not Introduce any computer Viruses. 
software bombs or Similar Items xnto Hardware or Software used by the Councxl or by the 
Servnce Prowder or any Sub—Contractor In the provnsron of the Servxces, 

Without prejudice to Clause 44 1 810, the Servrce Provxder has conducted Its own analysxs 
and revxew of the provnsmn of the Servtces and has satisfied Itself as to the accuracy, 
completeness and fitness for purpose of all Information provnded by or on behalf of the 
Council upon Wthh It or any third party places reliance.
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44.2 

44.1.10 ihe Service Provider has satisfied Itself as to the scope, nature and extent of: 

(21) its obligations under this Agreement; 

(b) the Council Assets and all information necessary to perform its obligations 

under this Agreement and other obligations assumed. including: 

(I) information as to access and use of the Council Premises; 

(ii) information relating to any plant, machinery, Equipment (Including 
hardware) including its state. condition, functionality and performance; 

(iii) information as to the availability and adequacy of speéificafions and 
other documentation relating to the Hardware and Software comprised 
in the Council Assets; and 

(iv) information relating to any software, intellectual property rights or any 
third party rights; 

44.1.11 there does not exist at the time of execution of this Agreement any material facts or 
circumstances which have not been fully and fairly disclosed to the Council by the Service 
Provider or Sub-Contractor which affect the financial operation of the Service Provider or 
Sub-Contractor or its ability to perform its obligations under this Agreement throughout the 
duration of the Agreement; 

44.1.12 throughout the Agreement Period: 

(a) the Service Provider will upon becoming aware that the same may be 
threatened or pending and immediately after the commencement thereof give 
Formal Notice to ihe Council of all relevant litigation or arbitration or 
administrative or adjudication or mediation proceedings before or of any court. 
arbitrator or governmental authority which would materially adversely affect, the 
Service Provider's or any Sub-Contractor‘s ability to perform its obligations 

under this Agreement; and 

(b) The Service Provider will not (and shall procure that no Sub-Contractor shall) 
without the prior written consent of the Council (and whether by a single 
iransaction or by a series of transactions whether related or not) sell, transfer, 
lend or othewvise dispose of (other than by way of security) the whole or any 
part of its business or assets which would materially affect the ability of the 
Service Provider to perform its obligations under this Agreement. 

The Service Provider shall be deemed to have satisfied itself before submitting its tender as to the 
accuracy and sufficiency of the prices and rates stated by the Service Provider in its tender which 
shall (except insofar as is otherwise provided in the Agreement) cover all the Service Provider‘s 
obligations under this Agreement. The Service Provider shall also be deemed to have obtained for 
itself all necessary information as to risks, contingencies and any other circumstance which might 
reasonably influence or affect the Service Providefs tender. 

The Council does not give any warranty or undertaking or make any representation (either express 
or implied) as to the completeness or accuracy of any of the Background Information whether to do 
with the Services or for any other purpose whatsoever. Neither the Council nor any of its agents or 
employees shall be liable to the Service Provider or any third party in contract, tort, negligence, 
breach of statutory duty or otherwise as a result of any of the Background Information being 
incomplete or inaccurate except in relation to any fraudulent statements. 

The Service Provider shall not in any way be relieved from any obligation undger this Agreement nor 
shall it be entitled in claim against the Council on grounds that any information, including the 
Background Information, whether obtained from the Council or othewvise (including information 
made available by the Council) is incorrect or insufficient and shall make its own enquiries as to the 
accuracy and adequacy of that information. 
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- Councll), which at the relevant time meets all the Guarantee Gnterla shah become the Guarantor 

BOND, GUARANTEE AND COLLATERAL WARRANTIES 

The Servxce Prowder shall procure {he execution and delivery to the Count)" on 6r before the date 
falling ten (10) Business Days pnor to the Sen/Ice Commencement Date and as a condition of this 
Agreement of 

451 1 a Guarantee duly executed by the Guaranior to secure the due performance by the 
Servxce Provxder pf Its obligations to the Council, and 

45.1.2 a-Bond duly executed by a bank oy Inqurance company established In the UK and Wlth a 
credit 

‘ 

o tilea rr'e-usyajgnj: assigned by Moody‘s. F&P or i nc 

If dunng ”the period between the Agreement Date or the date the Guarantee is given (whichever Is 
the later) and the end of the Servnce Period the Guarantor ceases to meet any of ihe Guarantee 
Criteria (as defined In Clause 45 3) the Serwce Provxder shall Immediately notify the Council and 
procure, Within twenty (20) Business Days of such fajlure. that another company wflhln the Serwce 
Prowder's group, or a thxrd party company (In each case the Identity of which 15 approved by the 

and prowde a Guarantee to secure due performance by the Servme Provider of Its obligations to the 
Council or (at the Council's discretion) such alternatlve secunty which IS acceptable to the Council 
(acting reasonably) 

The Guarantee Cniena for the purposes of Clause 45.2 shall be that the Guarantor has - 

45.3.1 ponsollciatedz-net‘asset value I; 

45 3 2 consolidated Interest bearing debt less cash balances to be no more than two (2) Times 
consolidated shareholders' eqUIty, and/or 

45 3 3 cqnsolldateq profit before interest, tax, gciodwull; amortisation and exceptlofia! items to be 
In efcgs; ojzgngspoxnt five (1 5) times gongéhfléted nqt Interestcnsys. Fémfieavoldance 

. 

th 
' 

hm afignwof‘prpwslpn dxscounts a‘hdflhon—cash 
‘ 

ODVQfiIble‘ldahzfiétéé).“: - 

If elther-of/ eiMé“ dy“ 

(013793141)! V 
_ fym
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45.7 The 
. 

'ejirVng‘PlpVi-der shall notify, fliedéouncil as soon as reasonably practicable (and in any event 
w}: [1 five (5) ‘Bflsjnesg, Days) after- bepqming aware of the occufr‘ence, or likely occurrence, of a Fm n £95m}: 

45.8 Priorto making any demand under the Bond: 

45.8.1 the Council shall notify the Service Prqvldar in writing five (5) Eu’siness Days pritgr to the 
issue of any demand stating its intenfionrto, make a cleiim‘: and sétting out the value and 
details of such claim; 

45.8.2 if the Council's claim notifigd under Clauge 45.1111 js disputed, no demgnd‘ghafl be made 
by the Counpilnufifilfar thngofidain r‘é 

"'“ “ 

of‘ g¢elemerit10f=thé Goufiéil's élaifi'l 
until such. disputedixelement is :1ng gm! 

_ J 
. apcqtdancgmitfi thé, Dié‘guté 

Resolution Procedure provided always'ihiatv , ”unfried'thatlfie .Cqundjl‘wasj entitled 
to such diquted element the Service Provider shall pay the Council such amount with 
intgrgst‘ on that anjnuj-nt at thé‘ Prescribed Hat]; calculated on a daily basis and 
compggnded-quanerly from magma on which péyment should have been made until all 
rslgvant munigs have been paid intfull. 

45.9 Whgré the q uncfl: lawfully agsjgns the benefit‘ of this Agreement in accordance with Clause 77 
(Assignment), ih Service Prpvigier shalljprocure‘ihat: 

45.9.1 the Guarantee and the Bond are assigned or transferred to the Council's successqr; and 

45.9.2 any collateral warranties given are assigned or transferred to the Council's successor. 

45.10 The Service Prbv' igfiall .ndtefigggg any Key. SUB-Gontra'ctor in cgnneélionwith the grammes 
ufile‘sél the relév ’t new Key. Sub=Configg§9jr has delivered to the Gb'uncil an agy'eéme‘fit 
gubstantiauy in the fohfi'biéviqéjgfunderiS‘chadult; 27"(Qa:l/§_fgraivWaITantj/)~du1y exééutéd aé adeed. 

45A DELAYED DELIVERY OF BOND AND GUARANTEE 

45A.1 
“page, théSngice 

imgggotdarnde 

‘ 

othifieéfiérjjéiia, 

FEART 12: .fEfiMiNATtoNANflEXm mAfigGEMEfiT' 

46. 's‘ggivxéE PROVIDER fERMLIiATIQNiEVENTS 

46.1 Subject to Clausé 462‘ Clag 46.3 and Ciféuse 51, if any oué of he igllowing events occgr the C 
' ‘ 

, 

' 

eh: >(lj1 whole or’ih-‘pgm by giving a T9 ‘ltjon to the Servlcge 
Bro. er and thié - 

[Stéfmifigt‘a on the exmw of the pe‘ribd s‘p’é dzby ihé Council in 

46.1.1 an Insolvency Evé’nt occurs; 

46.1.2 the. Sgnl 
Commie 
far tfié 

Mobllisathnflanxt 

PngitIér failg $0 commgfitge providLng,_the Sen/Ices 9'? the'service 
(pfbvided'ihat g failmjé ditheQSérvice ‘Provider'shaJIrkt‘Jg disrqggrgied 

th‘ whefe‘it gestg gfi 
‘ "ly which ié'prfig‘rgmtheg’ifi the 

g90mglét§§if§llfifiljng;th§ Servicé 6&‘nfiéfifiéméfitfl‘g‘té2;
‘ 

46.1.3 theSérvx‘ce ProvjdarAp-anbn‘s ins §enlicas; 

in. 

A. 

' 
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461 5 the Serwce Prowder commits a series of persustent breaches of Its obhgatlons under this 
Agreement Wthh together matenally and advgrsely affects the performance of any of the 
Sewlces or a Semce Element and which the Service Pruv1der has failed to remedy t hhm 
ten (10) Busxness Days (or such longer period as the Council. at Its absolute dxscretmn, 
may agree) of a Formal Notice from the Councfl to do so, 

46 1 6 the occurrence of a Correctlve Action Plan Failure, 

46 1 7 a breach by the SerVIGe Provrder of Its obligations to take out and malntzun the Insurances 
pursuant to Clause 43 (Insurance), 

4618 a Change of Ownershlp occurs which IS not permitted by Clause 72 (Change of~ 

—Owner.shlp), -, _ __~_ =m ~...«. ~ ————— -——— 

46.1.9 a breach by the Serwce Prowder of Clause 75 1. 

461.10 If dunng-each month of a penod of three (8) consecuuve Payment Periods the aggregate 
value of Performance Deductions (which,dxsregard1ng the Performance Deductions Cap, 
the Council would be entitled to levy) relating to the Servtces In each Payment Penud 15 
equal to or greater than the Global Performance Deductions Cap In such penod,

\ 

"90001000000290

/ 

461.11 If dunng each month of a penod of three (3) consecunve Payment Periods the aggregate 
value of Performance Deductions (thCh, drsregardmg the Performance Deductions Cap, 
-the Councxl would be entitled to levy) relating to a particular Sen/Ice Element In each 
Payment Penod 15 equal to or greater the Performance Deduchons Cap In relation to that 
ServxceElement In‘su'ch‘ penod, 

46 112 If during any period of three (3) Payment Periods (whether consecutive or not) the 
aggregate value of Performance Deductions (which, disregarding the Performance 
Deductions Cap, the Council would be entitled to levy) relating to the Semces [5 equal to 
or greater the Global Performance Deductions Cap In such period, 

461 13 If during any penod of three (3) Payment Periods (whether consecutive or not) the 

ag_g gate value of rmance 'Deductlo wh‘h, dlsregardlng: the Performance 

K, Eerformancevaeductlons‘(whxch 46'1 14' 

ncJI_ wo‘uld b‘e enmled to Iléyy) IS 
’Cap In siJch pérlod, 

45 ‘I 15 ‘gujegate valLig 9f Performance Deductions (which, 
, ns Cap, thja Chung]! would be éntitled t9 levy) 

Laf. Samoa E19. _ent l_s aq'uall tq‘i 9r, 
lgi 

ater than the Perform’an'ce 

46116 

45117 

46118 

431 19: 

46 1 20 ‘ the S_e'rwde Provxdér-Indurs Ilrablllty under this Agré ifiept In any Agreementhear In éxcess 
if an amoufit équaht 

\_ ' ’ ‘ ‘



46.2 

46.3 

47. 

47.1 

47.2 

47.3 

46.1.21 at any iirne after the Service Commencement Date, the Service Provider commits a 
breach of its obligations under this Agreement (other than as a consequence of a breach 
by the Council of its obligations under this Agreement) which results in the criminal 
investigation, prosecution and conviction of the Service Provider or any Service Provider 
Related Party or the Council under the Health and Safety Regime (a H&S Conviction). 
Provided that: 

-(a) a H815 Conviction of a Service Provider Related Party or the Council shall not 
constitute a Service Provider Default if. within sixty (60) Business Days from the 
date of the H&S Conviction-(whether or not the H&S Conviction is subject to an 
appeal or any further judicial process), the involvement in the Services of each 
relevant Service Provider Related Party (which in. the case of an individual 
director, officer or employee shall be deemed to include the Service Provider 
Related Party -Of which that person is a director, officer or employee) is 

terminated and a replacement is appointed by ihe Service Provider in 

accordance with this Agreement; and 

(b) in determining whether to exercise any right of termination or right to require the 
termination of the engagement of a Service Provider party under this ‘Clause 
46.1.21 the Council shall: 

(i) act in a reasonable and proportionate manner having regard to such 
matters as the gravity of any offence and thé identity of the person 
committing it; and 

(ii) 
- give all due consideration, where appropriate, to action other than 

termihation of this Agreement; and/or 

46.1.22 any matter identified in the Special Conditions as a Service Provider Termination Event 
occurs. 

Insofar as the Council's right to terminate this Agreement under Clause 46.1.1 relates to the 
Guarantor. the Council shall not be entitled to terminate this Agreement if the Service Provider 
procures a replacement guarantor in accordance with Clause 47 who enters into a guarantee 
substantially in the form of the Guarantee within ten (10) Business Days (or such other period 
agreed by the parties) of the occurrence of ihe events in Clause 46.1.1. 

If in any two consecutive Agreement Years, in respect of any Service Element, the Council is 
entitled to levy Performance Deductions In respect of such Service Element which are equal to the 
Performance Deductions Cap for such Service Element, then the Council shall be obliged to issue a 
termination notice terminating this Agreement in respect of such Service Element for a Service 
Provider Termination Event. 

TERMINATION FOR CORRUPT GIFTS AND FRAUD 

If the Service Provider or any Sub—Contractor (or anyone employed by or acting on behalf of any of 
ham) or any of its or their agents or shareholders commits any Prohibited Act. then the Council 
shall be entitled to act in accordance with the provisions of this Clause 47 (Tennination for Corrupt 
Gifts and Fraud). 

If a Prohibited Act is committed by the Sen/ice Provider or by an employee not acting independently 
of the Service Provider, then the Council may terminate this Agreement by giving notiée to the 
Service Provider. 

If the Prohibited Act is committed by an employee of the Service Provider acting independently of 
the Service Provider, then the Council may give notice to the Service Provider of ten-ninafion and 
this Agreement will terminate, unless within twenty (20) Business Days of receipt of such notice the 
Service Provider terminates the employee's employment and (if necessary) procures the 
performance of such part of the Services by another person. 
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47.4 

47 5 

476 

477 

47.8 

43 

481 

If the Prohlblted Act 15 committed by a Sub-Contractor or by an employee of that Sub-Contractor not 
acting Independently of that Sub-Contractor then the Councxl may glve notlce to the Servtce 
Prowder of termlnatlon and the: Agreement WIII terminate, unless t hhln twenty (20) Busmess Days 
of recelpt of such notice the Serwce Prowder termlnates the relevant Key Sub-Contract and 
procures the performance of such part ofthe Servxces by another person 

If the Prohlblted Act IS committed by an employee of a Sub-Contractor acting Independently of that 
Sub-Contractor, then the Council may gwe notes to the Servxce F'rowder of termmatlon and this 
Agreement WI" terminate, unless wflhm twenty (20) Busmess Days of receipt of such notice the 
Sub-Contractor terminates the employee's employment and (If necessary) procures the 
performance of such part of the Serwces by another person 

If the Prohlbxted Act ls committed by any other persons under the control or dlrectlon of the Servxce 
Prowder but not speolfled In Clauses 47 2 to 47 5, then the Council may glve notice to the Service 
Provrder of terrnlnatlon and thls Agreement wxll termmate, unless wflhm twenty (20) Busnness Days 
of receipt of such notice the Sen/Ice m eder procures the ten'nlnatlan of such person's employment 
and of the appomtment of thelr employer (where not employed by the Semce Prowder or the Sub- 
Contractor) and (If necessary) procures the performance of such part of the Serwces by another 
person 

Any notlce of ten-nmatlon under this Clause 47 shall spemfy 

47.7.1 the nature of the Prohibited Act, 

47 7 2 ihe Idenflty of the party whom the CounCIl behaves has committed the Prohxblted Act, and 

477.3 the date on which this Agreement wnll tennlnate, In accordance t hh the appllcable 
prowsmn of this clause 

In this Clause 47, the expressxon "not acting Independently of" (unless used In relation to the 
Semce Prowder or a Sub-Contractor) means and shall be construed as actlng t hh the authority of 
or knowledge of any one or more of the directors of the Sen/Ice Provxder or the Sub-Contractor (as 
the case may be) 

TERMINATION FOR COUNCIL DEFAULT 

The Servtce Provnder may ten-mnate this Agreement In the followmg clrcurnstances and such 
terrmnaflon shall be effectlve on the date falling thirty (30) Busmess Days followmg the date of 
delivery of the Termination NOTICE to the Council (unless the Council remedles the relevant breach 
pnor to such date) If 

431.1 the Councll IS In material breach of this Agreement and such breach substantlally 

frustrates or renders it Impossxble for the SerVIce PmVIder to perform the Serwces and the 
Servme Provnder has sewed a name on the Council whxch specmes the details of such 
breach, requxres the breach to be rectified Within a period of forty(40) Busmess Days 
following receipt of the name, and refers to the Semce Prowder‘s Intention to Issue a 
Termmatlon Notice If the Council falls to do so, then the Serwce Provnder may issue a 
Termmatlon Notice If the Councfl has not remedled the breach Within such penod of 
forty (40) Busmess Days, and/or 

48.1.2 the Councfl is In breach of Its payment obligahons whereby an aggregate sum equwalent 
to more than the value of one twelfth of the Payment In respect of the relevant Agreement 
Year that Is due and payable (provnded such sums are not the subject of a dlspute) to the 
Servnce Prowder In accordance With the terms of ihls Agreement is not pald In the 
followmg circumstances 

(a) the SerVIce Prowder has served upon the Council of a Formal Notice specfiymg 
the sums overdue and requmng payment, 

(b) the Sen/Ice Prov1der has served a second Formal Notice no earner than forty 
(40) Buslness Days followmg the first Formal Notice warnlng that such amount

57



49. 

49.1 

50. 

50.1 

50A.
\ 

‘ 

56A.1

1 

50A.2 

51. 

51.1 

51.2 

remains overdue for payment and that the Service Provider intends to terminate 
the Agreement if payment- is not made by the date falling twenty (20) Business 
Days after the date of such Formal Noiice; and 

(c) the-Council has not made payment by the date falling twenty (20) Business 
Daysafter the date of the second Formal Notice. 

TERMINATION FOR FORCE MAJEUFIE 

Either Party may terminate this Agreement in accordance with Clause 40 (Force Majeufe). 

TERMINATION FOLLOWING 7 YEAR REVIEW 

+he Council may terminate this Agreement in.accordance with Clause 12 (7 YearFx'eview). 

VOLUNTARY TERMINATION 

The Council may terminate this Agreement at any time before the Expiry Date by sewing a 
Termination Notice on the Service Provider stating? 

50A.1.1 that the Council is terminating this Agreement under this Clause 50A; and 

50A.1.2 that this Agreement will terminate on the date specified in the notice, which must be a“ 

minimum of six (6) m‘onths after the date of receipt of the notice. 

This Agreement will terminate on the date specified in the Termination Notice referred to in 
Clause 50A.1 . 

PARTIAL TERMINATION ’ 

Where the Council has the fight to terminate this Agreement underthe following Clauses: 

51.1.1 Clause 46 (Sen/ice Provider Termination Events); 

51.1.2 Clause 47 (-Terminafion for Corrupt Gifts or Fraud); 

51.1.3 Clause 49 (Termination forForce Majeure); 

it may (at its absolute discretion), prior to or inst'ead of terminating the whole of this Agreement, 
serve :1 Termination Notice terminating this .Agreement only' In relation to one or more particular 
Sen/ice Elements, subject to Clause 51 ..2 

If a Service ProviderTerminafion Event: 

51.2.1 arises pursuant to Clause 46.1.11, 46.1.13, 46.1.15, 46.1.16 or Clause 46.1.22, the 
Council may only terminate this Agreement in relation to the relevant Service Element; or 

51.2.2 arises other than pursuant to any Clause listed in Clause 51.2.1, then if the circumstances 
giving rise to the Service Provider Termination Event affect only a particular Service 
Element or Sen/ice Elements, the Council may only terminate this Agreement in relation-to 
the relevant Service Element, 

provided that for the purpose of this Clause 51 and Clause 52 (Consequences of Termination), 
each of the following shall be deemed to be Service Elements: 

51.2.3 the Environmental Services, except that if the Service Failure is a Commercial Waste 
Termination Event, the Commercial Waste Collection Service shall be treated as a 
separate Service Element; 

51.2.4 the Highways Services; 
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I.___

| 

51.3 

514 

52 

52.1 

52.2 

5125 the Street Lighting Sen/Ices, except that If the Service Failure Is an LED Termxnatlon 
Event, the LED Serwces may (at the Councxl's dxscrefion) be treated as a separate 
Servxce Element, and 

51 2 6 the Technxcal Servmes 

The Parties shafl agree the effect of any Change necessitated by a Partial Termination In 

accordance With the Change Control Pracedure, Including the effect ihe Pamal Termination may 
have on any other Sen/Ices and the Payment, prowded that 

51 3 1 
~ 
the Serwce Provnder shall not be entltled to an Increase In the Payment In respect of the 
Servxces that have not been ten-nmated If the Partial Terrmnatlon arises due To the 
occurrence of a Servxce Provxder Termination Event, 

51 3 2 any adjustment to the Payment shall be calculated In accordance WIth the Financial Model 
(as demonstrated on an Open Book Accountlng has). and 

51.3 3 the Serwce Provxder shall not be entitled to reject the Change (other than as provided for 
under Clause 51 4) 

If the Councul names the SerVIce Provxder pursuant to Clause 51 1 that It Intends to termlnate this 
Agreement In part and the Sewlce Prowder acting reasonably, believes that the effect of such 
Partlal Terrmnatlon Is to render the remalnxng Servxces Incapable of meeting a sngnxficant part of the 
Councul's requxrements and sen/Ice performance levels under this Agreement, then the Servtce 
Provxder shall be entitled 10 terminate the remaining part of thls Agreement by sewing a Terrmnatlon 
Notlce to the Council Within one (1 ) month of recetvmg the Councll's Ten'nlnatlon Notice 

CONSEQUENCES OF TERMINATION 

Upon termmatlon of this Agreement In whole or In part. Clause 52 7 and the followmg prowsxons 
shall apply 

521 1 If thls Agreement Is terminated pursuant to Clause 46 (Se-Nice Prawder Termmaflon 
Events) or Clause 47 (Termination for Corrupt Gifts and Fraud). then the provtsxons of 
Clause 52 2 shall apply, 

521 2 If this Agreement Is termxnated pursuant to Clause 43 (Termmatlon for Council Default) or 
Clause 50A (Voluntary Termination), then the prowslons of Clause 52 3 aha" apply; 

521 3 If this Agreement IS terminated pursuant to Clause 50 (Termination follawmg 7 Year 
Rewew), then the pI'OVISIOnS of Clause 52 4 shall apply; and 

521.4 If '(hlS Agreement IS termlnated pursuant to Clause 49 (Term/nation for Force Majeure), 
then the prowsxons of Clause 52 5 shall apply 

Upon the date specified by the Council In the Termination Notice Issued by the Councll In 

accordance With anther Clause 46 (Sen/Ice Prawder Termination Events) (Including pursuant to 
Clause 46 3) or Clause 47 (Termination for Corrupt Glfis and Fraua9 and In addition to any other 
consequences which may result from the operation of any provxsmn of the Agreement 

52 21 the Servrce Prowder shall forthWIth cease to execute any of the Sennces (or, m the event 
of Pamal Termlnatlon, those SerVIces relatmg to the relevant Servnce Element) and this 
Agreement shall tsrrmnate (except In the event of Partial Termlna’uon, In whxch case the 
Agreement shall terminate In relation to the relevant SerVIce Element), 

52.2 2 the Service Prowder shall fully and promptly mdemnlfy the Councnl In respect of. 

(a) the dlrect cost of procuring and performing the SerVIces as would have been 
performed by the Servlce Provxder during the Service Penod (had this 

Agreement not been terminated or Pamally Terminated) to the extent that such
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52.3 

52.4 

cost exceeds such sums as would have been payable to the Service Provider 
for performing the Services and the Council: 

(i) shall be at liberty to have such Servicés executed by any persons 
(whether or not the servants of the Council) and on such terms as the 
Council shall in its reasonable discretion think fit; and 

. (ii) shall be under no obligation to employ the least expensive method of 
having such Services executed; 

(b) any other direct losses or expenses (including such costs of re-procurement as 
are reasonable); and 

(c) any interest on amounts as set out in 52.2.2(a) and 52.2.2(b) abbve from the 
TerminafionDéte or the date of Partial Termination (as applicable) until the date 
of payment of such amounts; 

52.2.3 the Council shall be under no obligation to make any further payment to the Service 
Provider and shall be entitled to withhold any payment which may have fallen due tn the 
Service Provider before termination or Partial Termination until the Service Provider has 
paid in full to the Council all sums due under this Agreement or to deduct there. from any 
sum due from the Service Provider under the Agreement; and 

52.2.4 the Council may af any time sell any unused goods and material and apply the proceeds 
of sale in or towards the satisfaction of any sums due or which may become due to ‘rt from 
the Service Provider underthis Agreement. 

Where this Agreement is terminated by the Seryice Provider pursuant to Clause 48 (Termination for 
Council Default) or Clause 50A (Voluntary Termination), the Council shall pay to the Service 
Providerthe aggregate of: 

52.3 .2 

(G) 

(d) 
H ‘ 

provided 1the Samoa-Provider has used is reasonable endeavours to mitigate such Direct 
Losses under this Cla‘igéé‘szs and excluding any amqums relating to any Transferring 
Céfitréct. ' - 

Where‘thi‘s Agreement is‘ terminated pursuant to Clause 50 (Tefminat‘ion foIIaMng 7 Year Review), 
the Council shall pay to the SérvicerProvidér: 

.ufi. 

.n

-\
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Cguncil to the Sefvlce Prowder pursuant to ‘thls 'usé 52 shall constitute the sci e and excluswe 
enhtlemefifs bf thé Sérylce Frowderlfi respect ofxtermmatlon 

Without prejudice to the Sen/Ice PrOVIdSr'Sl obligatlpns under Clause 53 or Schedule 16 (ExnL 
Arrangéménfs). upon tegmlnatlon o_r. expiry (if this Agréement (hOWSoever arising): 

52.7.1 the Service Provm'er shall forihmth vacate any Gouncrl Premises, minimise any 
Igcpnvé nience .10 thé Counml or any CQU fiil‘ Belatéd Party caused by such vacation, and 

cgvexy) 
Hits pén-mfted s‘up'phers’fir Sub- Coritractors Whére
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52 4.1 the Sen/Ice Prowder's unamomsed costs (excluding any amounts relahng to any 
Transfemng Contract) relating to- 

(a) vehlcles and plant. 

(b) ]T eqUIpment and Investment In IT Infrastructure; 

(c) Investment In depot Infrastructure; and/or 

(d) mobilisation and tramlng, 

used exclusively by the Serwce Prowder 1n rela’uon to the Servnces, and 

52 4 2 any redundancy payments In respect of staff who are not the subject of a TUPE transfer to 
a Replacement Supplier or claims made by staff who decline to accept employment by a 
Replacement Supplier, provtded that the Servxce Provnder has taken all reasonable steps 
to mmgate the costs by reassngnmg the relevant employees 

Where this Agreement is termlnated pursuant to Clause 49 (Term/nation for Force Majeure), the 
Counoll shall pay to the Semce Prowder any Dxrect Losses (excluding any loss of profit) that have 
been or Will be reasonably and properly Incurred by the Servxce Provtder as a direct result of the 
termination of thls Agreement but only to the extent that. wnthout double countmg, the Direct Losses 
are Incurred In connection With prowsxon of Servxces Includxng. 

52 5 1 any materials or goods ordered or subcontracts placed that cannot be cancelled Without 
such Dlrect Losses bemg Incurred, 

52 5 2 any expendliure Incurred In antlclpatlon of the carrylng out of the Serwces In the future, 

52.5.3 the cost of demobllxsaflon Includxng the cost of any relocatlon of equlpment used In 

connection With the Semces; 

52.5.4- redundancypaymenis, 

provuzled the Sen/Ice Provxder has used Its reasonable endeavours to mltlgate such Direct Losses, 
and excluding any amounis relatlng to any Transferring Contract 

Termination or explry of thxs Agreement shall be WIthout prejudlce to any fights and remedies of the 
Semce Provtder and the Councfl accrued before such termination or expiration and nothing In this 
Agreement shall prejudice the right of either Party to recover any amount outstanding at such 
temunatlon or expiry. The Serwce Prowder‘s entitlement to payment of any amounts owed by the 
Councnl to the Sen/Ice Prowder pursuant to thls Clause 52 shall constltute the sole and excluswe 
entitlements of the Sen/Ice Prowder m respect of terminatron 

Without prejudlce to the Servxce Provxder's obligations under Clause 53 or Schedule 16 (Extt 

Arrangements). upon termination or explry ofthls Agreement (howsoever ansmg): 

52.7.1 the Service Prowder shall forthwnth vacate any Councll Premlses, mlmmlse any 
Inconvenience to the Councxl or any Councnl Related Party caused by such vacatlon, and 
make good any damage caused by the Sen/me Provxder (at the Serwce Provxder's 
expense); 

527 2 the Servnce Provnder shall forthwflh deliver to the Councnl upon request all the Councll’s 
property (Including but not IImnted to materials, documents, Information, access keys) 
relating to thls Agreement In Its possessxon or under Its control or In the possesswn or 
under the control of any suppliers or Sub-Contractors and In default of compllance wnh 
thxs clause the Councxl may recover possessmn thereof and the SerVIce Prowder grants a 
licence to the Council or Its appointed agents to enter (for the purposes of such recovery) 
any premlses of the Service Provxder or its perrmtted supphers or Sub-Contractors where 
any such Items may be held,
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52.8 

52.9 

53. 

53.1 

53.2 

53.3 

53.4 

52.7.3 the Service Provider shall transfer any assets to the Council as required by the Council in 
accordance with Clause 60 (Transferring Assets, Council Assets and Exclusive Assets); 

52.7.4 the Service Provider shall assign (or procure the assignment) to the Council the benefit of 
any guarantees, conditions and warranties associated with the assets which the Service 
Provider is obliged to procure are transferred to the Council in accordance with Clause 60 
(Transferring Assets. Council Assets and Exclusive Assets) and give such assistance as 
the Council may reasonably require in enforcing such guarantees, conditions and 
warranties; 

52.7.5 to the extent any Council Data is held on systems which are owned or operated by the 
Service Provider or any Sewice Provider Related Party, the Service Provider shall take all 
necessary steps to ensure the prompt transfer of such Council Dataio the Council or as 
the Council may direct in a format as reasonably required by the Council; and 

52.7.6 "in the event that any- data transmitted or processed in connection with this Agreement is 
either Iogt or suffici‘ently degraded as to be unusable as a result of ihe Termination. the 
Service Provide‘r shall be liable for the cost of reconstitution of that data and shall provide 
a full credit in respect of any charge levied for its transmission. 

Clause 52.8 and 52.7 shall- apply equally in the event of Partial Termination in reépect of any 
premises, property, assets. guarantees, conditions, warranties and/or Council Data ass'ociated or‘fly 
with, or used by the Service Provider only in relation to. the relevant Service Element affected by 
such Partial Termination. 

Notwithstanding any other provisions of this Agreement, this Agreement shall only terminate .in 
acpordance with the express provisions of this Agreement 

EXIT AND SERVICES TRANSFER ARRANGEMENTS 

Upon expiry of this Agreement or termination (in whole or in part) of this Agreement for any reason 
the Sen/ice Provider shall provide the Exit Assistance Services to the Council in accordance with 
the requirements of the Exit Plan and Schedule 16 (Exit Arrangements). The Service Provider shall 
co-operate with the Council and/or the Replacement Supplier to the extent reasonably required to 
facilitate the smooth migration of the Services from the Service Provider to the Council or, as 
applicable, the Replacement Supplier and, in the case of any Partner Authority Services. from the 
Service Provider to any Partner Authority and/or the Replacement Supplier. 

Within ninety (90) days of the Services Commencement Date, the Service Provider shall provide a 
draft Exit Plan and within ten (10) Business Days of provision of such draft plan, the Parties shall 
meet and use all reasonable endeavours to agree the contents of the Exit Plan, which must provide 
for the orderly transition of the Services from the Service Provider to the Council and/or any 
Replacement Supplier in the event of any termination (in whole or in part) or expiry of this 
Agreement and allow for the Service Provider to comply with its obligations under Schedule 16 (Exit 
Arrangements). If the Parties are unable to agree the contents of the Exit Plafi within a 20 Business 
Day period, either Party may refer the dispute for resolution in accordance with the Dispute 
Resolution Procedure. The plan as agreed or determined shall be the Exit Plan. 

The Seryice Provider shall keep the Exit Plan under continuous review and include any proposed 
updates to the plan in each Annual Programme. 

In addition, within ten (10) days after sen/ice of a Termination Notice by either Party or twelve (12) 
months prior to the Expiry Date, the Service Provider shall update the Exit Plan into a final form that 
could be implemented immediately and provides for a transition to and is compatible with any 
mobilisation plan of any Replacement Supplier or the Council (as the case may be) and in doing 50, 
provide as much detail as is appropriate given the nature of the termination or expiry and the timing 
of termination, so that such Exit Plan can be submitted to the Council for review and approval. The 
Parties shall meet and use their respective reasonable endeavours to agree the contents of such 
Exit Plan based on the principles set out in the Termination Notice. 
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54 
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Clauses 55 1 and 53 4 shall apply equally In any Circumstances where one Serwce Element expires 
or terminates before any other Serwce Element Includlng (Without llmxlatlon) by way of Partial 
Termination, termination of the Technlcal Sewlces pursuant to Clause 11A or the explry of the 
Serwce Period relaung to the Enwronmental Servtces, Highways SeNIces and Techmcal Servxces 
pnor to the termination of the SerVIce Period relatmg to the Street Lightlng Servnces pursuant to 
Clause 5. 

CONTINUING OBLIGATIONS 

Save as otherwxse expressly prowded In thxs Agreement or as already taken mto account In the 
calculation of any payment of compensation on termination pursuant to this Agreement 

54 1.1 the termma’uon or expuy of thls Agreement shall be Without prejudice to any accrued rights 
and obllgatlons underthls Agreement as at the Expiry Date or the Terrmnatlon Date, and 

5412 the tenmnaflon or expiry of this Agreement shall not affect the conflnumg rights or 
obllgahons of the Council and the Semlce Prowder as specified in the Special Condmons 
and under the clauses In the table below (and the Schedules to which those Clauses refer 
or give effect) and/or under any other provismn of this Agreement whlch IS expressed to 
sun/Ive explry or termination or which IS requxred to gIVe effect to such expiry or 
terminatlon or the consequences of such expiry of termination‘ 

Clause/Schedule reference Description 

Clause 18 Contract Govemance- Relationships 

Clause 21 Dispute Resolutlon 

Clause 32 Servxce PrDVIder Records 

Clause 33 Open Book Accountlng 

Clause 40 Force Majeure 

Clause 41 lndemnmes and Llablllty 

Clause 43 Insurance 

Clause 46 SerVIce F'rowder Termination Events 

Clause 47 Termmatmn for Corrupt Gifts and Fraud 

Clause 48 Termination for Councxl Default 

Clause 49 Termination for Force Majeure 

Clause 50 Terminatmn followmg 7 Year Fievrew 

Clause 51 Partial Termination 

Clause 52 Conseqqences of Ten'nlnatlon 

Clause 53 Em and Sen/Ices Transfer Arrangements 

Clause 54 Contmuxng Obligations 

Clause 56 Employees 

Clause 57 TUPE
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Clause/Scheddle réference Description 

Clause 53 Pénsiofis 
' 

Clause 60 Trahsférring Assets, Council Assets and Exclusive Assets 

Clause 62 Intellectual Property Rights 

Clause 66 Data Protection 

, 
Clause 67 Freedom of Information 

Clause 68 Information arid Confidentiality 

Clause 76 - Service of Notices 

Clause 80 Further Assu'rance
_ 

Schedule 1 Definitions 

Schedule 15 Disputé Resolutior'l Procedure 

Schedule 16 Exit Arrangeménté 

Schedule 24 Commercially Sensitive Information 

PART 13: WORKFORCE ISSUES 

55. 

55.1 

56. 

56.1 

PERSONNEL — KEY STAFF 

Subject to Clause 56 (Employees), the Service Provider shall provide the Key Staff in relation to the 
Services and shall obtain ihe Council's prior written approval before replacing or changing the role 
of any Key Staff (such approval not to be unreasonably withheld or'delayed). The approval or 
rejection shall not in any way affect or release the Service Provider from any of its obligations under 
this Agreement and is without prejudice to any other right or remedy the Council may have under 
this Agreement.

' 

EMPLOYEES 

Disclosure and Earring Service 

56.1.1 The Service Provider shall ensure that it, and shall procure that each of its sub- 

contractors, takes the following action in respect of all staff. potential staff or persons 
performing any of the Services (other than Transferring Employees (each a "Named 
Employee“) before a Named Employee begins to attend the Council Premises to perform 
any of the Services: 

(a) each Named Employee is questioned as to whether he or she has any 
Convictions; 

(b) the results are obtained of a check of the most extensive available kind made 
with the Disclosure and Earring Service in respect of each Named Employee; 
and 

(c) to the extent permitted by Legislation or Guidance a copy of the resul'ts of such 
check are notified to the Council. 
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55.1 2 

56.1 3 

56.231 

5631 

56.4.1 

00aoooeoooaefloeoooeooe‘s00090900009 

The Servme Prowder shall procure that no person who dlscloses any ConVIctIons, or who 
Is found to have any Convtcflons followmg ihe results of a s tclosure and Barnng Serwce 
check, IS employed or engaged wnthout the Councll's pnor wnfien consent (such consent 
not to be unreasonably wnhheld or delayed). 

The Service Provxder shall procure that the Councnl Is kept advrsed at all times of any 
member of staff who, subsequent to his/her commencement of employment as a member 
of staff, recewes a Convncflon or whose prevmus Convxctlons become known to the 
Servrce Provider 

56 2 Conduct of Staff 

Whilst engaged at the Councnl Premlses the Servma Prowder shall and shall procure that 
any sub-contractor shall comply With the Councfl POIlCleS and Standards relahng to the 
conduct of staff and secunty arrangements The Service Prowder shall take all reasonable 
measures, Including displaying nohces or other appropnate means, to ensure that all other 
persons employed on any work In connectlon With the Agreement and all Semce Provnder 
Related Parties have noflce that relevant Councxl Pohcles and Standards apply to them 
The Service Provnder shall ensure that a slmxlar obligation to thxs clause IS Included In any 
contracts that are entered Into With the sub-contractors for the provlsmn of the Semces 
The Council (acting reasonably) may 

(a) instruct the Sen/Ice Prowder that dlsmphnary action [5 taken against any 
employee of the Sen/Ice Provnder or any sub-contractor Involved In the prowsmn 
of the Serwoes (In accordance t hh the terms and conditions of employment of 
the employee concerned) where such employee mlsconducts himself or [S 
Incompetent or negligent In hls dunes (In which case the Councfl shall co- 
operate wnth any dissipllnary proceedings and shall be adwsed In wrmng of the 
outcome); or 

(b) where the Councxl has reasonable grounds for consudenng That the presence or 
conduct of an employee at any location relevant to the performance of the 
Servuces IS undesnrable, require the exclusmn of the relevant employee from the 
relevant location(s). 

56 3 Admissmn to the Cannon Premises 

The Semce Prowder shall at least twenty (20) Busmess Days before the date on whlch 
the Sen/Ice Provxder first provudes any of the Servnces provnde the Council w1th a wntten 
list of the names and addresses of all employees or other persons who It expects may 
requnre admlsslon to each Council Premises In connection With the prowsxon of the 
Servrces, specn'ymg the capacities In which those employees or other persons are 
concerned With the Servxces and gwmg such other parhculars as the Councll may reqUIre. 
The Sewxce Provnder shall update thIs Information as and when any such lndlwduals are 
replaced or complemented by others, not less than twenty (20) Busmess Days before their 
Inclusmn The decnsmn of the Councxl on whether any person 18 to be refused admisston to 
the Councxl Premlses shall be final and conclusxva and the Councfl shall not be obliged to 
give reasons for Its decxslon The prowsnons of 'lhIS clause 56 3 shall not apply to those 
IndIVlduals who shall be reqmred by the Servxce Prowder or any sub-contractor to attend 
on COUI'IGII Premises to provxde emergency reactlve sen/Ices In the case of such 
lndlvxduals. the Servnce Prowder shall or shall procure that any sub-contractor shall ensure 
that such ll'lleldUaIS are accompanied at all times while on each Councll Premlses by a 
member of the Servnce Prowder or sub-contractor‘s staff who has been properly nonfled to 
the Council In accordance With the terms of thls Clause 56 3 

56 4 Refusal of Admission 

The Councll reserves ihe right (acting reasonably) to refuse to admit to the Councn 
Premises any person, employed or engaged by the Sen/Ice Provnder or a sub—contractor 
(and may reasonably requrre the Servnce PrOVIder to refuse to admlt to any Premxses any

65



person, employed or engaged by the Service Provider or a sub-contractor) whose 
admission would,.in the opinion ofthe Council: 

-(a) present a risk to themselves or an Council Related Party or property; or 

(b) in the Council's absolute discretion would be a threat to security or poficy 
operations whether of the Council or otherwise. 

56.4.2 The Council shall not be obliged to provide any reasons for refusing to admit any perspn 
pursuant to this Clause 56.4. 

58.5 Decision ’(0 Refuse Admission 

56.5.1 The decision of the Council as to whether any person is to be refused admission to the 
Council Premises pursuant to Clause 56.4 (Refusal of Admisslon) shall be final and 
conclusive. If the Council declines to give reasons and/orwhere reasons are given but are 
found to be unreasonable for exercising its rights undér Clauses 56.2 (Conduct of Staff), 
56.3 (Admission to the Council Premises), 56.4 (Refusal of Admission) and 56.6 (Removal 
from Council Premises), the Council shall indemnify the Service Provider and keep the . Service Provider indemnified against all Direct Losses suffered or incurred by the Sem‘ce 
Provider, provided that the Service Provider or the relevant sub-contractors has used its 
reasonable endeavours to re-deploy that person elsewhere and/orto mitigate the claim. 

56.6 Removal from Council Premises 

i 56.6.1 The Service Provider shall comply with and/or procure compliance with any notice issued 
\ by the Council from time 10 time requiring the removal from any of the Council Premises of 
‘ any person employed thereonwho in the opinion of the Council agting reasonably is not 

acceptable on the grounds of riék to themselves or a Council Related Party or property 
1 

and that such persons shall not be employed again upon the Project without the wrifien 
consent offhe Council. 

56,62 The Service Provider shall immediately procure the removal from any of the Council 
Premises of any person employed thereon where the Council Representath/e requires 
such removal in the case of an Emergency. 

56.7 Relief from Performance Deductions 

Where the Council exercises its rights under Clause 56.4 and it can be shown that: 

55.7.1 'the Service Provider or any sub—contractor has acted in accordance with ihe relevant 
provisions of this Clause 56; or 

56.7.2 the Council did not act reasonably in instructing the Service Provider not to employ and/or 
in requesting any removal and/or in refusing admission. 

then the Council shall give the Service Provider such relief from Performance Deductions for a 
reasonable period to allow the Service Provider or any sub-contractor to make alternative 
arrangements to replace the person whose employment has been refused or whose removal has 
been requested. Any relief from such Performance Deductions given under this Clause 56.7 shall 
only be in respect of those Services in which suchperson is or would have been engaged. 

56.3 Resources and Tralning 

The Service Provider shall procure that: 

56.3.1 there shall be at all times a sufficient number of staff (including all relevant grades of 
supervisory staff) engaged in the provision of the Services with the requisite level of skiil 
and experience. This obligation shall include ensuring that there are sufficient staff to 
cover periods of holiday. sickness, other absences and anticipated and actual peaks in 
demand for each of the Services; ' 
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5682 all staff receive such framing and superwsmn as Is necessary 10 ensure the proper 
performance of the Semces under thxs Agreement, 

56 8 3 from the Serwce Commencement Date. ewdence of all relevant training and Instruction of 
all staff shall be kept together With relevant cerilflcates and quallflcatlons, (and update the 
same), copxes of which shall be provnded to the Councfl on request. and 

56 8.4 all staff are appropnately qualmed 

Personnel Policies and Procedures 

The Samoa Prowder shall procure that there are set up and mamiamed by It and by all sub- 
contractors Involved In the prowslon of the Semces, personnel [30110185 and procedures covenng all 
relevant matters (Includlng disclphne, gnevance, equal opportunities and health and safety). The 
Servme Provuder shall procure that the terms and Implementation of such policies and procedures 
comply wflh Legislation and Good Industry Practice and that they are published In written form and 
that copxes of them (and any reVISIons and amendments to them) are forthwnth Issued to the 
Councxl. 

56 1O Provisuon of Information 

5611 

Wlthout prejudice to any other obliga’uons of the Service PrOVIder In thls Agreement. and to the 
extent permitted by Legislation, the Sen/Ice Provxder shall, Wlfl'fln a reasonable period of any 
request by the Council. prowde to the CounCIl all Information (Including any documents) reasonably 
requested by the Council relating to all staff Includlng. wnthout Ilmrtatlon, Informatlon (and any 
documents) regarding the framing. skills and competency of each member of staff. the numbers of 
staff employed or engaged In provnsmn of the SerVIces and theIr terms and condmons of 

employment or engagement Prov1ded that the Servxce Prowder shall not. unless reqUIred by 
another provtsmn of thls Agreement (be reqUIred to provtde details of the remuneration of any staff 
to the CounCIl The Council shall. upon maklng a request pursuant to this clause 56 10 explain to 
the Sen/Ice Prowderthe reason for such request 

Unsuntable Persons not to be engaged in the Service 

The Council may, If It has reasonable grounds for believing that any member of staff or potential 
member of staff 15 or would he an Unsuflable Person, serve wntten notice on the SerVIce Provnder 
requmng the Sen/Ice Prowder to procure (at the Servxce Provxder‘s own cost and expense) that 
such person IS not engaged or employed directly or Indlrecfly m. or In connecflon WIth, the provusmn 
of the Serwce or any part of the Sen/Ice. The rights contalned wnthln thls Clause 5611 shall be 
exercxsed reasonably by the Count)“ and not arbitrarily, vsxatlously or capncmusly The Sennce 
Provxder shall not be obllged to dismiss or procure the dismissal of any Unsunable Person In 
respect of whom a notice has been sewed pursuant to this Clause 56 11 

56.12 Service Frowder‘s ResponSIbility 

Save as expressly prowded In this Agreement. the Sen/Ice Prowder shall be entirely responsxble for 
the employment and condltlons of semce of Its staff and shafl procure that a Sub-Contractor and 
any of RS sub-contractors (s llkeWIse responsxble for the staff employed by them The Serwce 
Provnder shall carry out such checks as may be requ1red In order to comply wnh Immigration 
Asylum and Natlonahty Act 2006 

5613 Non-Discrimination 

56.13.1 In the performance of the Serwces the Servxce Prowder shall not unlawfully dlscnmxnate 
wnhm the meaning and scope of any law (Includmg but not llmlted to the Equallty Act 
2010), enactment, order or regulation relating to dlscnmlna’aon (whether In race, gender, 
religion. belief, disablllty, sexual orientation, age, human rights or othervwse) In 

employment and shall have regard to other offlcnal guxdance and code of practice In 

relation to promotlon of equality In serwce provxsmn and employment
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57. 

57.1 

58. 

.: 53.1 

59. 

59.1 

59.2 

59.3 

59.4 

5613.2 The Service Provider shall take all reasonable steps to secure the observance of Clause 
56.13.1 by its staff employed to provide the Services. 

5613.3 The Sen/ice Provider shall provide on request such information as The Service Provider 
may reasonably require for the purpose of assessing the Service Provider‘s continued 
compliance with this Clause 56.13. 

5613.4 If any court or tribunal; or the Equality and Human Rights Commission should make any 
finding of unlawful discrimination against the Service Provider or any Sub-Contractor and 
their sub-contractors then the Service Provider shall take all necessary steps to prevent 
recurrence of such unlawful discrimination andshall deliver to the Council fully details of 
the steps taken to prevent such recurrence. 

TUP.E 

The Parties shall comply with the provisions of Schedule 30 (TUPE). 

PENSIONS 

The Parties shall'comply with the provisions of Schedule 31 (Pensions). 

PART 14: PREMISES AND ASSETS 

ACCESS To COUNCIL PREMISES 

Short Term Depot 

The Council acknéwledges that the Service Provider‘s proposal for the provision of the 
Environmental Services, the Highways Services and the Street Lighting Services was prepared on 
the basis that premises lécated at Bridgewater House, Manchester Road. Carrington. M31 4N0 (the 
Carrington Depot) would be available to the Service Provider on a peppercom rent for the period 
between the Service Commencément Date and 30 April 2017 (the Initial Period). 

The Council wishes to agree an alternative depot to the Carrington Depot with’ihe Service Provider 
as the Council expects this will allow for costs savings to be made by the Council. Accordingly, the 
Council is seeking to secure a break clause to cease occupation of the Carrington Depot on 30 April 
2017, failing which the lease of the Carrington Depot will run until 3 May 2022. 

If the Council notifies the Service Provider no later than the date twenty (20) Business Days prior to 
the Service Commencement Date, that it requires the Service Provider to occupy the Carrington 
Depot, then: 

59.3.1 the Service Provider shall use all reasonable endeavours to enter into three separate sub- 
Ieases for such demised area as the Parties (acting reasonably) may agree to be 
appropriate for use by the Service Provider for the delivery of the Environmental Services, 
the Highways Services and the Street Lighting Services on terms to be agreed by The 
parties (acting reasonably), including those terms stated in Clause 59.6: 

59.3.2 the term of any such sub-[ease shall either be for the Initial Period or until a later date but 
no later than 3 May 2022, as notified by the Council; and 

59.3.3 the Service Provider shall not be entitled to any compensation or relief from its obligations. 

If the Council notifies the Service Provider no later than the date twenty (20) Business Days prior to 
the Service Commencement Date, that the premises located at Second Avenue, Trafford Park, M17 
1EE (the Trafford Park Depot) and the premises located at Wharf Road. Altrincham. WA14 1ND 
(the Wharton Road Depot) will be available, then: 

59.4.1 the Service Provider shal! use all reasonable endeavours to enter into three separate sub- 
leases for such demised area as the Parties (acting reasonably) may agree to be 
appropriate for use by the Service Provider for me delivery of the Environmental Services, 
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the n ghways Servxces and the Street Lxghting Servxces on terms to be agreed by the 
Parties (acting reasonably), Including ihose terms stated In Clause 59 6, 

59 42 the term of any such sub-lease shall either be for the lnmal Period or untll a later date but 
no later Than 3 May 2022, as no’ufled by the Councd, and 

59.4.3 a Councll Change shall apply In accordance t hh Clause 59.11. 
Subject to Clauses 59.3 and 59.4, the Council and the SerVIce Prowder shall use reasonable 
endeavours to Identify premises appropnate for use by the Servzce Provnder for the delivery of the 
Envxronmental Servxces, the n ghways Semces and the Street Lighting Servxces for the lnma] 
Penod (and shall pnormse options t hch have a lower rental costs that the costs Incurred by the 
Counctl In respect of the Camngton Depot at the Agreement Date) and 

59.5.1 where either party Identifies any proposed locatlon that may be smtable It shall Identify the 
same to the other party' together wnth sufficnent detalls 1n wntlng to enabIe the other party 
to conslder the approprlateness of such proposed location, 

59 5 2 the other party shall t hhln five (5) Busmess Days of receipt of such details either confirm 
Its approval for such proposed alternatlve location (such approval not to be unreasonably 
Withheld or delayed) or Identify that such proposed altematlve locatlon Is not suflable 
together With Its reasons for the same, and 

59 5 3 where the Parties agree to such proposed alternative locatron the Councxl shall enter Into 
one or more leases With the Servtce Prowler as tenant for such alternative location upon 
such terms as the Parties (acting reasonably) shall agree. and a Counctl Change shall 
apply In accordance With Clause 59 11 

Any sub-leases to be entered Into pursuant to ’(hlS Clause 59 shall be on the bass that 

59 6 1 the Parties WI” agree to exclude the prowstons of sections 24 to 23 of the Landlord and 
Tenant Act 1954 and each Party shall complete the necessary procedures to effect such 
exclusion; 

59.6 2 a separate demlse for each Semce Element to be delivered by the Serwce Provnder from 
the relevant alternative locaflon. 

59 e 3 a lease capable of termxnaflon or assignment to a Replacement Suppller (which may 
Include the Council) at the Counml's option If the prowsmn by the Servme Prowder of the 
relevant Serwce Element or Sen/Ice Elements under this Agreement IS terminated or 
expires In accordance WIth this Agreement, 

59:6 4 Councll w1|| enter Into the headlease With the landlord for 1he agreed term, 

59 6.5 the Counml wnll pay the rent, subject to agreemg the level, and 

59 6 6 the Parties WIII arrange for appropnate regxstranons of the leases at the Land Reglstry. 

If neither Clause 59 3 or 59 4 apply, then to the extent the Semce PmVIder IS unable to secure a 
proposed alternative location or locations In accordance t hh the prowsmns of Clause 59 5 before 
the Sen/Ice Commencement Date Then untll such time as appropriate depot arrangements are 
agreed pursuant to ihls Clause 59' 

5971 the Serwce Provxder shall be relxeved from Its obligation to provxde any of the 
Envrronmental Servxces, Highways Serwces, Street Lighting Sewlces and/or Technlcal 
Sen/Ices (or any part of the same) to the extent that the absence of a Depot prevents them‘ 
from prowdlng such SerVIces; 

59 7 2 any such failure to provxde those Serwces shall be disregarded for the purposes of the 
Counml's nght to terminate this Agreement under Clause 46 (Servme Prowder Ten-ninailon 
Events),
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59.7.3 the Service Provider shall only tge entitled to receive a Payment to the extent It provides ’ 
t q uixgnméqtgl Qewlge§,_ Highways, Services, Street Lighting Services and/or 

[Vipés‘ (orafiyl gartpf fligsame); and 

(or prQQLJrg the performance 00311059 elements of 
59.7.4 the-vgfiufifiil‘w‘gll be entifleditb pé 

653i" is .fihébiérto pigvigg. (notwithstanding the terms of 
the Sefvi6€s which ihe'Séfiijpg P. ., 

Ciause 8 (ExclusivityD. 

Long term Depot 

59.8 

59.9 

59.10 

.111? Council acknowlpdges that the Serving Provider's b‘rdpbs'zil for The provision 0:11:19 — Myjfiqmgn‘maewicmfiawghw‘ayaSEnfiaésza‘améétceaughfiugxsémémrepargifi; 
the basis that premises’ would be provided to The Service Provider ori a peppercom rent from the 
end of the Initial Period until the expiry or earlier termination of the provision of any Service Element 
in accordance with this Agreement. 

leg Parties agreggu‘ring‘the lfiijigxliPeriod~(or otherwiséflhé periodlof any interim depotarfangement 
'a‘gféed which is afigfigac than this period) to work together to develop a depot strategy for the 
remainder of the Service Period and identify locations which are within the Council Area. 

-Eifl1é_r_FEart§L§h II 'wflhiri (26) 81511an [jaysquteceipt of any proposal from the othéi" either confirm 
'itérappfovgjf: 'h~pro_i:"q§ed a[té_rngtiye‘lqca_tign (such apgr“_ 

_ 
al'not to be unfie‘aisfinably withheld 

or de'layéd) or identify to the other Party that such propésed alternative location Is not suitable 
together with its reasons forthe same. 

Entitlement to Council Change 

59.11 

60. 

50.1 

60.2 

50:3 

Where this Clause applies as stated in this Clfius‘é’SQ there will {16; dgemed Changewregugsted by 
s for the pipvisibni of the Vrejeya ~‘Serviqg 

’ 

11!: 
' 

alt'wilh. 

in Servige Costs gheSen/Iqq Provider shall quiyfiéfinfiti __}io cosié'w ers,_ e 
‘ . are more fl_1_a ‘ne‘ 

(;1) 
v‘ 9 outside the Céuncil Arga, in which caseréosts‘wifl 'be compensated 

under the ff)! gwlqg h’gédmgs: 

5911.1 fugl cg‘sts; 

59.112 \iehiqlaigggt‘s; and
‘ 

59.113 the efiéét 9r; étéffifig levels due to additional vehicles being required. 

TRANSFERFIING ASSETS, COUNCIL ASSETS AND EXCLUSIVE ASSETS 

The ggchg RgoyidegangrthexCogncil shall.enter into a nova'fion ggree'ment injhe "ag form“ on 
the Agr’qémgant €~i§1j§§p9d of! éach Trgnfsfémhg ori t. T ‘ “ ‘ 

ll'cémpr 
withjhe 11m ‘ agh Treifi'sferring Contract anddhe» II [on many 
Trahéfeffifig Contact. 

ihe’ Service‘ Providng 9r; fl}? §ervfce 
"‘ 

.Is‘v'vlga‘ajs ‘and 

‘r‘flpjess for 

:t- thé risk 

(31511“ng 2_2 (ThiFd Pgfiy n gracrs and lnc'ome» use 
fprdvidifig {hays efyifiés;

_ 
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6032. 

60 3.3 

6034 

6035 

6036 

60.3.7 

the Servxce Prowder acknowledges that the Councxl Assets are supplled by the Councxl on 
an "as IS" basus and the Councll makes no representahon or warranty as to the condmon, 
qualrty, suntablhty or fitness for any purpose of the Councnl Assets. 

the Serwce m eder shall satisfy Itself m relation to each of the Council Assets as to 
whether It IS suxtable for use In prowdlng the Services; 

such right to use those Council Assets shall terrmnate automatically Without notlce from 
the Councll upon the Expiry Date orTermmatIon Date, 

the Sen/Ice Provxder shall be responsnble for the transfer of the Councnl Assets to the 
Council on the Explry Date or Termination Date and shall take all such actlon as may be 
requxred (at Its cost) to procure that all Councnl Assets are transferred Into the custody of 
the Gounod or such third party as the Gounoll may nominate, 

the Sennce Prowder shall ensure at all times that the Counts]! Assets are used In a skllful 
and proper manner (and In accordance With Good Industry Practice and any operatlng 
Instructlons Issued for such Councnl Assets) by properly skllled and framed persons, 

whilst such Council Assets are In the Servme Provnder's possessxon, custody or control 

(a) such Council Assets shall be at the Servxce Prowder‘s sole nsk and the Samoa 
Prowder shall procure that they are kept safe and secure In accordance With the 
prowslons of thls Contract, 

(b) the Sennce Prowder shall ensure that the Counml Assets are only located or 
stored (temporarily or otherWIse) In premlses owned or controlled by the Councxl 
or In premlses owmad or controlled excluswely by the Servtce Provxder (and 
details of any such premxses shall be notified to the Camel] prior to such 
location or storage of the Council Assets); 

(0) The Council shall have access to all or any of the Councll Assets for the purpose 
of Viewmg, Inspecting ortestlng any of the Council Assets, and 

(d) the Servxce Prowder shall take all steps necessary to ensure that the Owner's 
tltle to the Councfl Assets Is secured against any Ilen, encumbrance or any 
other possxble claims by third parines, and ensure the Councxl's rights and 
Interests are protected 

In respect of all CDUI‘ICII Assety 

6041 

6042 

60.4.3 

6044 

6045 

the Serwce Prowder acknowledges that neither It nor any Sub-Contractor has any legal or 
eqmtable claim to such Councxl Assets, and agrees not to contest ownership of such 
Council Assets. 

the Servnce Prowder shall not create (or attempt to create) any legal or equflable Interest 
In such Council Assets In Its favour or otherWIse (and shall ensure that no Sub-Contractor 
Will do so), 

to the fullest extent permitted by law, the Servxoe Prowder walves any rights whlch 1t may 
have to take or seek to take a hen over such Counml Assets In respect of any sums due 
from the Councxl to the Servnce Provxder pursuant to this Contract; 

the Servxce Provtder shall notify the Councfl as soon as reasonably practlcable 1n the 
event of any loss or damage to the Council Assets and such loss or damage shall be 
recorded In the Assets and Equxpment Regxster, 

the Servxce Prowder shall not (and shall procure that all and any of the Sub-Contractor 
shall not) delete, remove or deface any labelling or other markings placed on the Councnl 
Assets by or on behalf of the Councxl,
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60.5 

50.6 

60.7 

50.8 

60.9 

60.10 

60.4.6 the Service Provider shall maintain. protect and preserve 1he Assets (including any 
intellectual property or intangible assets) employed in the performance of [is obliggfions 
ufidér the Agréement in 906d standing or good working order, subject to fair wehr and 
tear; and 

60.4.7 where any Asset is lost, destroyed or otherwise beyond repair, the Service Provider shall 
replace the Asset with property. rights or liabilities in modern equivalent form to the Asset 
to be replaced, The Service Provider shall at all times maintain an appropriate volume of 
Spares, and/or an appropriate level of access to spares from athird party, to enable it to 
perform its obligations under the Agreement. 

The Council does not give any warranty or undertaking or make any representation (either express 
or implied) as to the completeness, satisfactory quality, condition, suitability or fitness for purpose of 
the Initial Transferring Assets. the Council Assets or in relation to any Transferring Contract. in 

relation to the Services or for any o'ther purpose. Neither the Council nor any Council Related Party 
shall be liable to the Service Provider or any third party in contract tort, negligence or breach of 
statutory duty or omen/vise asyauresult of the condition of any Initial Transferring Assets on Council 
Assets includingrwhere such assets are of unsatisfactory qu'ality or condition or being uhsuitable or 
unfit for the provision of the Services orfor any other purpose. 

The Service Provider shall not in any way be relieved from any obligation under his Contract nor 
shall it be entitled to claim against the Council on grounds that any assets or equipment, including 
the Initial Transferring Assets or the Council Assets are of unsatisfactory quality or cofidifion or 
unsuitable or unfit for the provision of the Services or for any other purposes and shall be 
responsible for making its own enquiries as to the suitability or otherwise of such assets or 
equipment. 

Before the Service Commencement Date the Parties shall agree (acting reasonably) in writing 
which stock and commodities shall be included In the Rolfing Inventory and the Council shall 
transfer and the Service Provider shall accept, on the Service Commencement Date the transfer of 
any stock and commodities stated in the agreed Rolling Inventory. 

The Service Provider shall (at its own cost) be responsible for replacing any Assets or obtaining 
new Assets as necessary in perform the Services (including in respect of Council Assets and 
Exclusive Assqts). If at any time duging the Agregment‘ Period the Sewicé Provider bf'its‘SIJtr‘ 
Contractors shall acquire Assets; those as_sets‘§h§ll.bg delay-leg! to_ be EgcjggjygrAssuejs unless the. 
[:iérfie‘s Egr'e‘e‘ iWTI'tifiEBthefwisg (except W’Hére the Council hag'approved the shared Ljse of'such 
new Assets to providéxThiranarty Services in accordance with-.Clause 22, in which caseihexassgts 
éhallvb'e'fleemefl tinge"Shéfe‘dFAsgéts)‘andVa‘flesé‘rifntlo‘h'of’tfié‘Assets‘shall'then‘be‘a‘dfde‘fl'f6‘thé ' 

relevant part of the Rolling l'nveptory. The Service Provider shall not change the categorisation of 
any Exclusive Assets or Shared Agsets without the prior writ-{gm qonsent of the Coungil. 

Subject to Clause 13 (Pan‘ner Authority Services) and Clause 22 the Service Provider shall be 
per'mified to use Shared As‘sets to provide services similar to the Services to other organisations 
provided that: 

60.9.1 such use shall not adversely affect the Services; and 

60.9.2 the Service Provider notifies ihe Council in writing prior to the oommencemeht of such 
use. 

The Service Provider shall promptly lndemnjfy the Council against all damgggs to any item of 
Counqil gqulpmen’c bau'séd.py a failure or dgféct- in the 32mins Provigier‘s-agsejg far-9 

'“ 
lint 

(inglqding 39y hardwézre)’.b’r by the gbts or omission of thé Service Prévider or the Sérviégrmvxaer 
Relatgg Parties. 
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0‘09 

6012 

60.13 

6014 

5015 

61 

611 

612 

Clause 60 11 shall apply equally In the event of Partial Termlnatton In respect of the assets used by 
the Sen/Ice Provxder only In relation to the Semce Element affected by such Partial Termlnauon. 

If the Councll exercrses Its option to purchase the Excluswe Assets or recelve a licence of Shared 
Assets (or any of them), the Serwce Prowder shall procure the dehvery of the Exclusive Assets or 
Shared Assets (as applicable) to the Council In accordance With Its obligations contained in this 
Agreement and shall execute such Instruments and do all such thlngs as are necesgaly to transfer 
Its rights, title and Interest In and to the Excluswe Assets or Shared Assets (as applicable) to the 
Councfl. 

When acqumng any Interest In any Shared Asset or Excluswe Asset the Service Prowder shall do 
so on such terms as to allow It to comply With the prowsnons of this Agreement Including (Without 
llmlta’nnn) Clauses 38 4 and 60 11 

On the termtnétwn date orEztplry Datexag 591311931216) the Sara/me Framer small tangtgr tam 
COUnCII the qqanmles of stock and commodities stated in the most recent verston of the Rolling 
Inventory, less:an amount equal tormexqqgntmes which the Service Provtger has used In the period 
bétWéen th'eTcia‘fe of‘th'é mb'st‘na'fié‘nifirg‘TsTdfi‘of th‘ei'Flollzn‘g IflVefit‘o‘rV a‘rl‘d’th’é’té‘nfifiatlfifi fiété‘ 6f 
Expiry Date~(é‘s applicable) provnded such use relates to the prowslon of the Sewlces In accordance 
With thstgregment 

MAINTENANCE OF ASSETS AND EQUIPMENT 

The Servtce Provujer shgll be regpgggble for provudlng or progunng mg proylglon of all Assets 
necgssary forihe perfoi'mance of Its' I2 _gatlons under this Agreement, and shall maintain a Rolling 
lnvehtpry‘ whxch records all Aséets, étbék‘ and consumables used In the prowsnon of the Semces, 
xdenufylfig Councll Assets. Exclusxve Assets, Shared Assets and other Assets. The Sen/me 
Prov1dei$hallprowde the Cquncfl wnfi _af1 up to date copy of the Rolling Inventory w1th|n twenty (20) 
Busmess Days‘nf the begmnifig of each Agreement Year, and at any other time as the Councll may 
reasonably re‘cjunre 

The Semqgl’tqwder shall ensurg on a: p9nnnumg' basxs that small tunes the Assets are mamtagned 
and fenewédlon refreshe‘a at no addgggnal gqégtto-tfie Councfl sufilcgg'nt toéfisyre. 

ht find the Targgt gamma, 
' 

@"éqrdga‘fiég wnh :thAg
_ 

‘ fthé Expiry D‘E‘lté‘ 6r théa 

61 2 1 
_ ‘ 

'afihefhéfit Date ufifil the’ ‘

\ 

za- 

9 ‘3 

73

A



61.3 

51.4 

61.5 

61.6 

61.7 

51.2.2 that all Assets are kept secure and in good and serviceable repair and in such condition as 
is commensurate with the proper performance of the Service Providel‘s obligations under 
this Agreement; 

61.2.3 with the exception of any Software which shall be dealt with in accordance with Clause 62 
(Intellectual Property Rights), the Service Provider owns the Intellectual Property Rights or 
obtains licences from the owner of those rights (to the extent they exist) in the Assets used 
to perform the Services and shaIl procure that such licences are ireely transferable to the 
Council on termination or expiry of this Agreement; and 

61.2.4 the Exclusive Assets and Council Assets which are required by the Council or any 
Replacement Supplier are handed back to the Council or the Replacement Supplier (as 
the Council shall direct) on the Expiry Date or the Termination Date in a condition 
complying with the requirements of this Clause 61 (Maintenance of Assets and 
Equipment) and the Specification. 

If the Council reasonably believes that the Service Provider is in breach of its obligations under 
Clause 61.2 then it may carry out (or procure) a survey of the Assets to assess whether the Assets 
have been and are being maintained, renewed and/or refreshed by the Service Provider in 
accordance with its obligations under Clause 61.2. 

The Council shall notify the Service Provider in writing a minimum of ten (10) Business Days in 
advance of the date on which it wishes to early out the survey. The Council shall consider in good 
faith any reasonable request by the Service Provider for the survey to be can'ied out on a different 
date if such request is made at least five (5) Business Days prior to the notified date and the Service 
Provider (acting reasonabiy) is able to demonstrate that carrying out the survey on the notified date 
would materially prejudice the Service Provider's ability to provide the Services. 

When carrying out any survey the Council shall use reasonable endeavours to minimise any 
disruption caused to the provision of the Services by the Service Provider. The cost of the survey 
shall. except where Clause 61.6 below applies, be borne by the Council. The Service Provider shall 
give the Council, or any Third Party acting on its behalf, free of charge any reasonable assistance 
required by the Council during the carrying out of any survey. 

If tHe survey shows that the Service Provider has not complied or is not complying with its 

obligations under Clause 61.2 the Council shall: 

61.5.1 notify the Service Provider of the rectification and/or maintenance work which is required 
to bring the condition of the Assets to the standard they would have been in if the Service 
Provider had complied with or was complying with its obligations under Clause 61.2; 

61.6.2 specify a reasonable period within which the Service Provider must carry out such 
rectification and/or maintenance work and/or technology refresh work; and 

61.6.3 be entitled to be reimbursed by the Service Provider for ihe cost ofthe survey. 

If the Service Provider has been notified under Clause 61.6.1 that rectification and/or maintenance 
~work is required, the Service Provider shall carry out such rectification and/or maintenance work 
and/or technology refresh work within the period specified and any costs it incurs in carrying out 
such rectification and/or maintenance work shall be at its own expense. If the Service Provider fails 
to carry out such rectification, maintenance work and/or refresh work within the specified period the 
Council shall be entitled to carry out such work itself or engage a Third Party to do so and be 
entitled to be reimbursed by the Service Provider for the cost of such work. The Service Provider 
shall provide all reasonable assistance to the Council and any Third Party engaged by the Council 
to facilitate the carrying out of the rectification, maintenance or refresh work. 
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618 Any Disputes anslng out of “115 Clause 61 (Maintenance of Assets and Equtpment) shall be 
resolved In accordance With the Dispute Resolution Procedure. 

PART 15: IPH, DATA, INFORMATION AND CONFIDENTIALITY 

62. 

621 

62.2 

623 

624 

625 

62.6 

INTELLECTUAL PROPERTY RIGHTS 

IF'R Indemnity 

The Servxce Provider shall' 

62 1 1 be responsible for, and shall release and mdemnlfy the Councfl and any COUnCII Related 
Party on demand from al: [PR Liability and against all IPR Claims; and 

621 2 manage any [PH Claim brought agalnst ihe Counczl or any Councll Related Party, at Its 
own expense and take such action as IS necessary to mlnlmlse the Impact of any IPR 
Clalm on the Council and any Counc1l Related Party and the delivery of the Servnces 
pending the outcome of the [PR Claim, 

save where any IPR Llablllty or IPH Clalm has arisen out of the use of any Intellectual Property 
Rights by the Council or any Councnl Related Party otherwxse than In accordance With the terms of 
thxs Agreement or the compllance by the Councxl With It‘s statutory dunes 

Where either Party becomes aware of any IPR Clalm being brought or any IPR Llablllty ansmg It 

shall, as soon as reasonably practlcable, noilfy the other Party of the same. 

The Council shall, where reasonably requested by the Sennce Provxder, assmt the Serwce Prowder 
In the management of any IPH Claim and where the Councnl does so assist the Servuce Prowder 
shall reimburse the Councnl for any costs and expenses reasonably and properly Incurred In domg 
so (Including but not Iu-nlted to reasonable legal costs and dxsbursernents on an Indemnity basns) 

Nerther Party shall make any admlssmns whlch could be prejudicial to the defence or settlement of 
the [PH Claim (or could Increase the PR Liability) Without first obtaining the written parmlssnon of 
the other Party, such permissnon not to be unreasonably Withheld or delayed 

If an IPH Claim Is made, or the Serwce Prowder antlmpates that an IPR Claim mlght be made, the 
Serwce Provtder may, at Its own expense, either 

62 5 1 procure for the Council the right to contmue usmg the relevant Item WhICh IS subject to the 
IPR Claim; or 

62 5 2 replace or modlfy the relevant Item wnth non-Infringlng substitutes prov1ded that 

(a) the performance and functionality of the replaced or modified [tern IS at least 

equnvalent to the performance and funcuonality of the original Item, 

(b) the replaced or modlfled Item does not have an adverse effect on any other 
Services, 

(0) there [S no addmonal cost to the Council, and 

(d) the terms of this Agreement shall continue to apply to the replaced or modified 
[tern 

If the Servxce Prowder elects to modlfy or replace an Item pursuant to Clause 62.5.2 or to procure a 
licence In accordance w1th Clause 62.5.1, but this has not avonded or resolved the PF! Claim, then, 
Without prejudice to the Indemmty set out In Clause 621, the Servnce Provxder shall be liable for all 
reasonable and proper costs Incurred In the provxsnon of the substitute Items and/or SerVIces 

Ownership of Intellectual Property Rights
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62:7 Except as expressly set out in this Agreement, during the course of this Agreement: 

62.7.1 ihe Council shall not acquire any right, title or interest in or to the Intellectual Property 
Rights of the Service Provider or its licensors in: 

(a) -the Service Provider Software; 

(b) the Third Party Software; and 

(c) the Service Provider Background IPH; and 

62.7.2 the Service Provider shall not acquire any right, title or interest in or to the Intellectual 
Property Flights ofthe Council or Its licensors in: 

(a) The Council Sothare: 

(b) the Council Data; 

(0) the Database; 

(d) the Council Background IPR; and 

(a) any documentation relating to the Services prepared by the Council. 

62.3 Where either Pariy acquires, by operation of law, title to Intellectual Property Rights that is 

inconsistent with ihe allocation of title set out_ in Clause 62.7. it shall assign in writing such 
Intellectual Property Rights as it has acquired to the other Party on the request of the other Party 
(whenever made). 

Licences granted by the Service Provider 

62.9 The Service Provider: 

62.9.1 hereby grants to the Council, free of charge, an irrevocable, non-exclusive and 
"transferable (but only to any assignee or transferee of any rights or benefit under this 
Agreement or at any time following termination of this Agreement) licence to use the 
Intellectual Property Rights which are or become vested in the Service Provider, the 
Service Provider Software and the Third Party Software, the Documentation and the 
Database; and 

62.9.2 shall, where any Intellectual Property Rights are or become vested in a third party, use all 
reasonable endeavours to procure the grant of a licence to that referred to in Clause 
6210.1 to the Council for the purpose of: 

(a) the Council complying with its statutory duties, performing its obligations and 
exercising its rights under this Agreement and receiving the benefit of the 
Services: and 

(b) following termination of this Agreement, the continued delivery of the services 
similarto the Services. 

(together, the Approved Purposes), and in this clause "use" shall include the acts of copying, 
modifying, adapting and translating the material in question and/or incorporating them with other 
materials and the term "the right to use" shall be construed accordingly. 

Licences granted by the Council 

62.10 Subject to Clause 62.11 the Council hereby grants fa the Service Provider a royalty-free, non- 
exclusive, non-transferable licence during the Agreement Period to use: 

62.10.1 the Council Software; 
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62.11 

6212 

6213 

63. 

631 

632 

633 

634 

64. 

641 

642 

84.3 

644 

62 1O 2 the Database; -
- 

62.103 the Council's documentation, processes and procedures, and 

6210.4- the Counml Data. 

The licence granted In Clause 62 1O 

62 11 1 Includes the right to grant sub-licences to Sub-Contractors provxded that any relevant Sub- 
Coniractor has entered Into a confidentiality undertaking wnh the Semce Prowder on the 
same terms as set out In Clause 63 (Information and Confidentiality); and 

52.112 ls granted solely to the extent necessary for perforrnlng the Servxces In accordance w1th 
this Agreement The Sen/Ice Prowder shall not, and shall procure that the Subcontractors 
do not, use the llcensed materials for any other purpose or for the benefit of any person 
other than the Councxl 

Neither Party shall have any right to use any of the other Pam/‘5 names. logos or trade marks on 
any of Its products or serwces w1thout the other Party's pnor wrmen consent. 

In the event of the termlnatxon or expny of this Agreement. the Ixcence referred to In Clause 62 10 
any sub-Ixcence granted In accordance with Clause 6211 shall tennlnate automatically and the 
Servnce Prowder shall deliver to the Gounod all material [Icensed to the Serwce Prowder pursuant to 
Clause 62 10 or Clause 62.11 In the Sen/Ice Provxder‘s possessmn or control 

BRANDING 

The Sewlce F'rowder shall only use ihe Council's name and logos for purposes which the Council 
approved In writing as bemg connected With the provxsxon of the Sen/ices and shall return to the 
Councxl any unused publlcxty maternal of any descnpfion (whether stored electronic or othenmse) at 
the end of the Agreement Penod, or when otherWIse directed by the Council to do so. 

Noiwnthstandxng Clause 631, the pames agree to work together to agree ways In whlch the 
partnership can be branded and publlcxsed. The Semce Prowder shall when directed by the Councnl 
to do so, prowde a wntten proposal (not breachlng the Intellectual Property Rights of any Third 
Party and subject to the 1ndemn|ty provuded by the Semce Prowder 1n Clause 62 (Intellectual 
Props/1y Fights» outllnlng rts plans to brand and publlcxse the Semces. 

The Councll shall at Its sole discretion be entitled to accept, reject or modify any such proposal 
Once the branding proposal has been agreed wnth the Council, such plans shall be Implemented by 
the Servrce Prowder and the Pames agree to revxew the plan from tlme to time but no more than on 
an annual hams 

The Servtce Provrder shall not knowmgly do or omit to do anything which [5 contrary to the core 
values of the Councnl 

COUNCIL DATA 

The Sen/Ice Provnder hereby aSSIgnS to the Councfl, With full We guarantee, title to and all rights 
and Interest In the Database or shall procure that the first owner of the Database asslgns It to the 
Council on the same ba515. 

The assngnment under Clause 64.1 shall either take effect on the Agreement Date or as a present 
assignment of future nghts that Will take effect Immediately on the coming Into ex¢stence of ihe 
Database, as appropriate. 

The Samoa Prov1der shall wave or procure a waiver of any moral rights In the Database assxgned 
to the Councll under thls Agreement 

To the extent that It Is necessary for the Councxl to obtain the full benefits of ownershlp of the 
Database, the Sewlce Prowder hereby grants to the Councnl and shall procure that any relevant
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54.5 

64.6 

64.7 

64.3 

64.9 

64.10 

third party licensor shall grant to the Council a perpetual. irrevocable, non-exclusive, assignable, 
royalty-free and global licence to Use, sub-license and/or commercially exploit any Background 
[PBS or {PRs owned by a third party that are embedded in or which are an integral part of the 
Database. 

The Service Provider acknowledges that (subject to the provisions of the Data Protection 
Legislation) the Council Data is the property of the Council and the Council hereby reserves all 
Intellectual Property Rights which may subsist in the Council Data. 

The Service Provider shall take all necessary steps to ensure that any Council Data which comes 
into its possession or control is protected in accordance with the Data Protection Legislation and 
appropriate security procedures and in compliance with Good Industry Practice (having regard to 
the nature of their other obligations under this Agreement and under the Data Prptecfion 
Legislation). . 

Maintenance of Data 

To the extent that any of the data, materials and documents referred to in this clause are generated 
by or maintained on a computer or similar system, the Service Provider shall: 

64.7.1 use all reasonable endeavours to procure for the benefit of the Council, at no charge or at 
the lowest reasonable fee. the grant of a licence or sub licence for any relevant software to 
enable the Council or its nominee to access and oiherwise use (subject to the payment by 
the Council of the relevant fee, if any) such data for the Approved Purposes. As an 
altemative, the Service Provider may provide such data. materials or documents in a 
format which may be read by software generally available in the market at the relevant 
time or in hard copy format; and 

54.7.2 in relation only to any bespoke software created for the purposes of this Agreement enter 
into the National Computing Centre's then current multi licence escrow deposit agreement 
or standard single licence escrow deposit agreement as appropriate in each case. 

The Service Provider shall ensure the back up and storage in safe custody of the data, materials 
and documents referred to in Clause 64.7 (Maintenance of Data) in accordance with Good Industry 
Practice. VWthout prejudice to this obligation, the Contractor shall submit to the Council’s 
Representative for approval its proposals for the back up and storage in safe custody of such data, 

. materials and documents and the Council shall be entitled to object if the same is not in accordance 
with Good Industry Practice. The Service Provider shall comply, and shall cause all Service 
Provider Related Parties to comply, with all procedures to which the Council's Representative has 
given its approval. The Service Provider may vary its procedures for such back-up and storage 
subject to submitting its proposals for change to the Council's Representative. who shall be entitled 
to object on the basis set out above. 

In ihe event that Council Data used in the provision of the Services is corrupted or lost by the 
Service Provider as a result of a breach by the Service Provider of Clause 64.8, the Council shall 
have the option, in addition to any oiher remedies that may be available to it either under this 
Agreement or otherwise, to elect either of the following remedies:

‘ 

64.9.1 the Council may require The Service Provider at its own expense to restore or procure the 
restoration of such Council Data using the back-up copy referred to in Clause 65 (Data 
Back Up); or 

64.9.2 the Council may itself restore or procure restoration of such Council Data using the back- 
up copy referred to in Clause 65 (Data Back Up), and shall be reimbursed by the Service 
Provider any reasonable expenses so incurred. 

The Service Provider shall: 

64.10.1 not use the Council Data. except as may be required to provide the Services or as 
instructed by the Council; 
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65. 

65.1 

652 

653 

65' 

661 

64.102 not dlsclose the Count.“ Data to any third party, other than In accordance wnh the 
requirements of the Data Protection Legislation for the purposes of fulfilling Its obligatlons 
under this Agreement, except t hh the pnor wnfien consent of the Councll or as requu'ed 
by This Agreement, 

64 10 3 undertake Its obligations under this Agreement In such a manner as to preserve so far as 
reasonably pOSSIble the Integrity and prevent any loss, disclosure, theft, manipulation or 
Interception of the COLlnGII Data, and/or 

6410 4 upon request prowde the Gouncfl wnh full access to any systems of the Serwce Frowder 
or Its Key Sub-Contractors where Counc1l Data IS stored or held 

DATA BACK UP 

The Semce Frowder shall at all times from the Agreement Date and throughout the Agreement 
Penod ensure that It has arrangements In place for back—up copxes of all Council Data In non 
propnetary electronlc forrn held by the Servxce Provxder on any hardware to be stored and secured 
safely In a buddlng (not being a Councfl Premises or Servtce Prowder's Premises) Wthh 15 

approved by the Councnl, such approval not to be unreasonably Withheld ("the Back-Up Location") 

Wlthout prejudlce to the obllgatlons set out Clause 65.1, the Servnce Provtder shall submit to the 
Council Representative for approval Its proposals for the back-up and storage In safe custody of the 
data, matenals and documents and the Cannon shall be entitled to object If the same [5 not In 
accordance Wl'th Good Industry Practice. The Servxce Prov1der shall comply, and shall procure that 
all relevant Sub—Contractors comply, With all procedures 10 which the Councnl Representatlve has 
given Its approval. The Serwce Provzder may vary Its procedures for such back-up and storage 
subject to submlthng Its proposals for change to the Gouncxl Representative, who shall be entitled to 
object on the 133515 set out above. 

As a mlnlmum requirement back-up comes of all Counc1l Data In electronic form held by the Servnce 
Prowder on any hardware shall be transferred to the Back-Up Location for the penods and In the 
number of copies proposed by the Sewn-2e Prowder and agreed by the Counc1l and shall be clearly 
marked With the date and he fact ’that the back-up coples are the SerVIce Provnder‘s responSIblllty 
but are the property of the Gounod. 

DATA PROTECTION 

General 

66 1 1 Without prejudxce to the speclflc reqwrements noted In thxs Clause 66, each Party shall 
comply With the requnrements of the Data Protection Leglsla’non and any equnvalent or 
associated Legislation In relation to the prowsnon of the Semces and WI" not knowmgly do 
anything or permit anythlng to be done which mlght lead to a breach by the other party of 
the Data Protectlon Legislatlon 

6612 In relation to all Personal Data, each Party shall at all times comply With the Data 
Protection Leglslaflon, If necessary, Including maxntalnlng a valid and up to date 
registration or nonflcanon under the DPA covenng the data processmg to be performed In 
connection wrth the Semces. 

66 1.3 The Serwce Provxder and any Sub-Contractor shall only undertake processing of Personal 
Data reasonably requxred In connectlon With the Servmes 

661 4 All processmg of Personal Data undertaken by the Semce Prowder In accordance w1th 
this Agreement shall at all times comply With the exght Data Protection Pnnclples under the 
DPA and the Data Protecnon Leglslatlon In accordance WIth the Interpretatxon or View of 
the Councxl from time to ilme nohfled In Wl‘llll'lg to the Service Prowder. In particular, the 
Serwce Provxder shall 

(a) ensure that, subject to any exemption under the DPA, all processmg of 

Personal Data rs done fairly and Iawfullm
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66.1.5 

. 66.1.6 

66.1.7 

(b) ensure that Personal Data processed for the purposes of this Agreement is not 
used for any other purpose or provision by or on behalf of the Service Provider; 

(0) ensure that all Personal Data processed for the purposes of this Agreement is 
no more than is necessary for the purposes of the Services; 

(d) ensure that checks are undertaken to ensure accuracy of the Personal Data 
maintained for the purposes of ihe Sen/ices; 

(e) ensure that Personal Data maintained for the purposes of the Services is not 
kept for any longer than is necessary, in accordance with guidelines which shall 
be provided from time to time by the Council; 

(f) ensure that it is fully able-to comply with all of the rights of Data Subjects undér 
the DPA, including the ability to comply with Data Subject access requests 
within the statutory maximum period, whether such requests are received by the 
Service Provider or by the Council. If such requests are received by the 
Council, they will be fonNarded to the Service Provider promptly. The Service 
Provider shall notify the Council of all notices received from Data Subject, which 
appear to or purport to exercise that person‘s rights underthe DPA, promptly: 

(9) bring into effect and maintain technical and organisational measures to prevent 
unauthorised or unlawful processing of Personal Data and accidental loss or 
destruction of, or damage to, Personal Data including but not limited to taking 
reasonable steps to ensure the reliability of staff having access to the Personal 
Data, in particular, with regard to sensitive personal data as defined in the DPA; 

(h) comply with the provisions of BS7799 or procedure representing an equivalent 
standard; and 

(i) not transfer any Personal Data to any country or territory outside the EEA 
without the express written consent of the Council and it shall any such 
Personal Data in compliance with Principle 3 of the DPA including, but not 
limited to, ensuring that the Service Provider and the Council have entered into 
the EU Model Clauses and/or ensuring equivalent adequate protection. 

The Service Provider shall procure that all employees of all Sub-Contractors and the 
Service Provider who have access to Personal Data for the purposes of this Agreement 
shall be trained in data protection to accord with the requirements of this Agreement. 

Without prejudice to the Service Provider's general obligations to provide data and 
information to the Council on request, the Council shall be entitled to request. and the 
Sewice Provider shall provide within a reasonable time, employment and relevant 
personal information in relation to the Service Provider's employees or any Sub- 
'Contractor‘s employees for the purposes of anti—fraud measures such as data matching. 
The Service Provider shall ensure that it takes any measures necessary pursuant to the 
Data Protection Legislation and any other relevant Legislation to facilitate such disclosure 
lawfully and fairly. 

The Service Provider may only authorise a third party sub-contractor to process the 
Personal Data: 

(21) subject to the Council's prior written consent (not to be unreasonably withheld) 
where the Service Provider has supplied the Council with full details of such 
sub-contractor, including details of the location where it will process any of the 
Personal Data; 

(b) provided that the sub-contractor‘s contract is on terms which are substantially 
the same as those set out in this Agreement; and 
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662 

663 

67. 

67.1 

672 

(c) provnded that the sub-contractor‘s contract termxnates automatlcally on 
termination of ‘U‘HS Agreement for any reason 

66 1 8 Where any sub-contractor appointed under Clause 66.1.7 falls to fulfil Its obhgahons under 
such wntten agreement, the Servnce Prowder shall remam fully liable to the Councnl for the 
performance of the sub-contractor's obhgatlons under such agreement 

No Disclosure 

66 2 1 The Servxce Provtder shall not disclose Personal Data to any ihxrd parties other than' 

(a) to employees and Sub-Contractors to whom such disclosure IS reasonably 
necessary In order forthe Servtce Provnder to perform the Sewlces, 

(b) to the extent requxred under a court order or Leglslatlon; or 

(c) disclosures made With the Data Subject‘s express wntten consent. 

provrded that dlsclosiJre under Clause 66 2.1(a) 15 made subject to wrl’tten terms 
substantially the same as, and no less stringent than. the terms contalned In this 

Clause 66 21 The Serwce Provrder shall glve notice In wntmg to the Councx] of any 
disclosure of Personal Data WhICh either the Service Provxder or a Sub-Contractor IS 
requu’ed to make under Clause 66 21(b) Immediately upon becoming aware of such a 
reqmrement 

66 2 2 The Servme Provider shall bring Into effect and maxntaln and procure that all relevant Sub- 
Contractors have In effect and maintain all technical and orgamsa’uonal measures to 
prevent unauthorised or unlawful processmg of Personal Data and accldental loss or 
destruction of, or damage to, Personal Data Including to take reasonable steps to ensure 
the rellablllty of staff havmg access to ihe Personal Data. 

66 2 3 The Councxl may, at reasonabie Intervals, request a written descrlptlon of the technical 
and orgamsatlonal methods empioyed by the Servnce Prowder or the Sub-Contractors 
referred to In Clause 66 224 Wlthln twenty (20) Buslness Days of such a request. the 
Servxce Provnder shall supply written pamculars of all such measures detalled To a 
reasonable level such that the Councnl can determme whether or not, In connection With 
the Personal Data, It [5 compliant wnh the Data Protection Legislation 

Indemnity 

The Serwce Prowder shall Indemnlfy and keep mdemnlfled the Counml against Dlrect Losses 
Incurred by It m respect of any breach of this Clause 66 by the Servnce Prowder and/or any actor 
omissnon of any Sub—Contractor. 

FREEDOM OF INFORMATION 

The Semce Prowder acknowledges that the Councnl xs subject to the requirements of the FOIA and 
the Envnronmental Informa’aon Regulations. and shall facllltate the Counctl's compliance wnth Its 

Informatlon disclosure requxrements pursuant to and m the manner prowded for II'I this Clause 67 

Where the Councfl receives a Request for Information In relation to Information that the Servnce 
Provnder IS holdlng on Its behalf the Councxl shall transfer to the Servxce Prowder such Request for 
lnformatlon that It reserves as soon as practicable and In any event wnhm five (5) Busnness Days of 
recewmg a Request for Information. and the Serwce Prowder shall. 

67.2.1 prowde the Councxl With a copy of all such Information In the form that the Councxl requu'es 
as soon as practicable and In any event wnhln ten (10) Busxness Days (or such other 
penod as the Councfl achng reasonably may specify) of the Councfl's request, and 

672 2 provnde all necessary assrstance as reasonably requested by the Councfl In connection 
WIth such Request for Information to enable the Councll to respond ”to a Request for
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67.3 

67.4 

67.5 

67.6 

67.7 

67.3 

68. 

68.1 

lnfonnafion within the time for compliance set out in Section 10 of the FOIA or Regulation 
5 of the Environmental Information Regulations. 

Following notification under Clause 67.2, and up until such time as the Service Provider has 
provided the Council with all the Information specified in Clause 67.2.1, the Service Provider may 
make representations to the Council as to whether or not or on what basis Information requested 
should be disclosed. and whether further information should reasonably be provided in order to 
identify and locate the information requested, proviaed always that the Council shall be responsible 
for determining, at its absolute discretion: 

67.3.1 whether Information is exempt from disclosure under the FOIA and the Environmental 
Information Regulations; and 

67.3.2 whether Information is to be discIosed in response to a Request for Information, 

and in no event shall the Service Provider respond directly or allow its sub-contractors to respond 
directly to a Request for Information unless expressly authorised to do so by the Council. 

The Service Provider acknowledges that (notwithstanding the provisions of Clause 67 (Freedom of 
Inform) the Council may, acting in accordance with the Department of Constitutional Affairs‘ Code of 
Practice on the Discharge of Functions of Public Authorities under Part l of the Freedom of 
Information Act 2000 (the FOIA Code), be obliged under the FOIA or the Environmental Information 
Regulations to disclose lnfonnation concerning the Service Provider or the Services: 

67.4.1 in certain circumstances without consulting with the Service Provider; or 

67.4.2 following consultation with the Service Provider and having taken its views into account. 

The Service Provider shall ensure that all Information held on behalf of the Council is retained for 
disclosure for at least seven (7) years from the date it is acquired and shall permit the Council to 
inspect such Information as requested from time to time. 

The Service Provider shall transfer to the Council any Request for Information received by the 
Service Provider as soon as practicable and in any event within two (2) Business Days of receiving 
it. 

The Service Provider acknowledges that any lists provided to it listing or outlining Confidential 
Information are of indlcative value only and that the Council may nevertheless be obliged to disclose 
Confidential Information in accordance with the requirements FOIA and the Environmental 
Information Regulations. 

In the event of a request from the Council pursuant to Clause 67.2, the Service Provider shall as 
soon as practicable, and in any event within five (5) Business Days of receipt of such request, 
inform the Council of the Servicg Provider's estimated costs of complying with the request to the 
extent these would be recoverable if incurred by the Council under Section 12(1) of the FOIA and 
{he Fees Regulations. Where such costs (either on their bwn or in conjunction with the Council’s 
own such costs in respect of such Request for Information) will exceed the appropriate limit referred 
to in Section 12(1) of the FOIA and as set out in the Fees Regulations the Council shall inform the 
Service Provider in writing whether or not it still requires the Service Provider to comply with the 
request and where it does require the Service Provider to comply with the request the ten (10) 
Business Days 'period for compliance shall be extended by such number of additional days for 
compliance-as the Council is entitled to under Section 10 of the FOIA. [n such case, file Council 
shall notify the Service Provider of such additional days as soon as practicable after becoming 
aware of them and shall reimburse the Service Provider for such costs as the Service Provider 
incurs in complying with theV request to the extent the Council is itself entitled to reimbursement of 
such costs in accordance with its own FOIA policy from time to time. 

INFORMATION AND CONFIDENTIALITY 

The Parties agree that provisions of this Contract shall, subject to Clause 68.2, not be treated as 
Confidential lnfonnation and may be disclosed without restriction.
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68 2 Clause 68 1 shall not apply to the prowsmns of he Agreement destgnated as Commercially 
Sensmve Information and hated In 0 (Commemally Sensmve Informaflon) to this Agreement whlch 
shall, subject to Clause 683 be kept confidentlal for the relevant periods specmed In that Schedule 

68.3 The Pames shall keep confldentlal all Confldentlal Informatmn received by one Party from ihe other 
Party relating to thxs Agreement or the Sen/Ices and shall use all reasonable endeavours to prevent 
thelr employees and agents from makmg any disclosure to any person of any such Confidential 
Informahon 

BB 4 Clauses GB 2 and 68.3 shall not apply to- 

58 41 any dlsclosure of Information that Is reasonably requtred by any Party engaged in the 
performance of their obllgaflons under this Agreement for the performance of those 
obllga’aons, 

68 4 2 any matter whxch a Party can demonstrate 15 already or becomes generally available and 
m the publlc domaln otherWIse than as a result of breach ofthls clause; 

68.43 any dxsclosure to enable a determxnatton to be made under Clause 21 (Dispute 
Resolution) or In connection With a dispute between the Servxce Provxder and any of Its 
subcontractors; 

68 4 4 any dIsclosure Wthh IS requxred pursuant to any statutory. legal (Including any order of a 
court of competent Jurisdiction) or Parliamentary obllga’non placed upon the Party making 
the dIsclosure or the rules of any stock exchange or governmental or regulatory authority 
havmg the force of law or If not havmg the force of law, compllance t hh WhICh IS In 

accordance WIth the general practice of persons subject to the stock exchange or 
governmental or regulatory authonty concerned, 

68 45 any dlsclosure of Information which IS already lawfully In the possessmn of the recelvmg 
Party. pnorto Its dlsclosure by the disclosing Party, 

68 46 any provnsmn of Infonnatlon to the Pames‘ own professxonal adwsers or Insurance 
advxsers or to a lender or a lender‘s professxonal advtsers or Insurance advnsers, where It 
15 proposed that a person should or may prowde funds (whether dlrecfly or Indlrecfly and 
whether by loan, eqmty pammpa’non or otherWIse) to the Servrce Prov1der to enable It to 

carry out Its obllgaflons under this Agreement, or may wish to achIre shares In the 
Serwce Provxder In accordance wflh the provxsmns of thxs Agreement to that person or 
their respective professmnal advtsers but only to the extent reasonably necessary to 
enable a daemon to be taken on the proposal, 

as 47 any dlsclosure by the Councxl of Information relating to the performance of the Semces 
and such other Information as may be reasonably reqwred for the purpose of conducting 
a due dlllgence exermse to. 

(a) any proposed new Sennce provnder, Its adwsers and lenders. should the 
Councn decide to retenderthls Agreement; or 

(b) any person In connectlon wuh Clause 14 (Benchmarkmg); 

6348 any appllcatlon for reglstratton or recording of the Necessaly Consents and property 
reglstratlon reqmred, 

63.4.9 any disclosure of Information by the Counml to any other department, office or agency of 
the Government or thelr respectlve adwsers or to any person engaged In provxdlng 
servxces to the Owner! for any purpose related to or ancxllary to this Agreement, or 

SE 4.10 any disciosure for the purpose of. 

(a) the examination and certification of the Councll's or the Sen/Ice Prowder's 
accounts,
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6 8.5 

63.6 

63.7 

63.8 

68.9 

58.10 

68.11 

59. 

69.1 

(b) any examination pursuant to the 1999 Act of the economy, efficiency and 
effectiveness with which the Council has used its resources; 

(0) complying with a proper request from either Party‘s insurance adviser, or insurer on 
placing or renewing any insurance policies; or 

(d) (without prejudice to the generality of Clause 63.4.3) compliance with the FOIA 
and/or the Environmental Information Regulations, 

provided that. for the avoidance of doubt, neither Clause 63.4.10(d) or Clause 63.4.3 
shall permit disclosure of Confidential Information othen/vise prohibited by Clause 63.3 
where that information is exempt from disclosure under section 41 of the FOIA. 

Where disclosure is permitted under Clause 63.4, the Party providing the infon'nafion shall procure 
that the recipient of the information shall be subject to the same obligation of confidentiality as that 
contained in this Agreement. 

For the purposes of: 

63.6.1 the examination and certification of the Council's accounts; 

68.6.2 any Legislation relating to the inspection. examination and auditing of the Council's 
accounts; and 

68.6.3 an examination pursuant to the 1999 Act of the economy, efficiency and effectiveness with 
which the Council has performed its functions, 

the District Auditor and the Audit Commission may examine such documents as he or it may 
reasonably require which are owned, held or otherwise within the control of the Service Provider 
and any sub-contractor and may require the Service Provider and any sub-contractor to produce 
such oral or written explanations as he or it considers necessary. 

The Service Provider shall not make use of this Agreement or any information issued or provided by 
or on behalf of the Council in connection with this Agreement otherwise than for the purpose of the 
Agreement, except with the written consent of the Council. 

Where the Service Providerl in canying out its obligations under this Agreement, is provided with 
information relating to users of the Services the Service Provider shall not disclose or make use of 
any such information otherwise than for the purpose for which it was provided, unless the Service 
Provider has sought the prior written consent of that user of the Services and has obtained the prior 
written consent of the Council. 

On or before the Expiry Date, the Service Provider shall ensure that all documents or computer 
records in its possession, custody or control, which contain Personal Data including any documents 
in the possession, custody or control of a Service Provider Sub-contractor, are delivered up to the 
Council. 

The Parties acknowledge that the National Audit Office has the right to publish details of this 
Agreement (including Commercially Sensitive Information) in its relevant reports to Parliament. 

The provisions of this Clause 68 (lnfan'nafion and Confidentiality) are without prejudice to the 
application of the Official Secrets Acts 1911 to 1989. 

PUBLIC RELATIONS AND PUBLICITY 

Save as required bylaw and/or the requirements of any relevant stock exchange, no publicity shall 
be made by the Service Provider without the Council's prior written consent relating to any matter in 
connection with this Agreement (including the provision of Services) and the Service Provider shall 
not disclose details of this Agreement to any Third Party without the prior written consent of the 
Council. 

34 

99600609009000000'000000OOOOOOOOOOO



9%90099000000009{00.006.300000000000 

692 

693 

70 

70.1 

70.1A 

702 

703 

The Serwce Provrder shall not by Itself. Its employees or agents and procure that Its Sub- 
contractors shall not communlcate wnth representatives of the press, telewsnon, radio or other 
communications media on any matter concerning this Agreement Without the pnor written approval 
of the Councfl 

No facnlmes to photograph or film In or upon any property used In relation to the Servzces shall be 
glven or permitted by the Semce Provnder unless the Council has glven IIS pnor wntten approval. 

PART 16: GENERAL 

HEALTH AND SAFETY 

Health and Safety Policies 

The Servxce Prowder shall comply With and shall procure that all Serwce Frowder Related Parties 
shall comply With. ‘ 

70.1.1 all applicable health and safety precautlons necessary (whether requxred by Leglslatlon or 
not) for the protechon of Itself and all Sen/Ice Provxder Related Pames, 

701 2 all appllcable rules. regulahons and requnrements of statutory or regulatory authonfles 
concernlng works and fire prevention, 

70 1 3 the Council's Health & Safety Policy; and 

70 1.4 the Servxce Prowder‘s Health and Safety Manual 

Health and Safety Manual 

Pnor to the SerVIce Commencement Date the Serwce ProVIder shall prowde to the Council a draft 
Health and Safety Manual which Includes a detailed methodology of how the Servnce Provuder WIII 
address health and safety Issues in performance of Its obligations under this Agreement. The 
Serwce Provxder shall wnhln five (5) Busmess Days of receipt of any request by the Councxl amend 
the draft Health and Safety Manual to the Council's satisfaction (acting reasonably) Once such 
manual IS approved by the Council, It shall become the Health and Safety Manual 

Reporting of Accidents and Unsafe Events 

The Servxce Prowder shall‘ 

70 2 1 ensure that all acoldents to Personnel which ordinanly requtre repomng In accordance With 
the Health and Safety at Work etc. Act 1974 shall also be reported, as soon as 
practlcable. to the Councxl, and 

70 2 2 promptly, upon It becommg so aware, provnde the Councnl w1th full detalls of any Slgnlflcant 
unsafe event whlch relates xn any way to the Serwces 

Reasonable Instructions 

The SerVIce Prowder shall comply With, and shall procure that all Sen/Ice Provxder Related Parties 
shall comply WltlT 

70.3 1 all reasonable Instructlons given to It by the Councfl; and 

70 3.2 all Instructlons glven to It by police and/or fire officers, 

concermng matters ansxng out of or connected to the Servxces and representmg a danger to 
persons o‘r property
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70.4 Compliance with Instructions 

The Service Provider shall: 

70.4.1 not be obliged to comply with any instruction of the Council g'nlen pursuant to Clause 70.3, 
if it is likely, in the reasonable opinion of the Service Provider, to give rise to a breach of 
Clause 70.1; and 

70.4.2 immediately provide the Council with full details of why such breach would occur together 
with details of ihe Service Provider‘s proposals for carrying out the Council's instruction in 
an alternative way which. in the Service Provider's reasonable opinion. would not give 
rise to a breach of Clause 70.1. 

70.5 Health and Safety Documentation 

The Service Provider shall. and shall procure that a Sub-Contractor shall. retain records relating to 
health and. safety at work where there is a strict liability to so maintain such records pursuant to 
Legislation and shall, if reasonably requested by the Council, provide copies to the Council of all 
certificates, approvals, records and/or other documents. 

70.6 Council'sObligations 

The Council shail be responsible for the observance by itself and each Council Related Party of all 
applicable health and safety precautions necessary (whether required by Legislation or not) forihe 
protection of the Council and each Council Related Party. 

70.7 CDM Regulations 

In respect ofthe CDM Regulations: 

70.7.1 in this Clause 70.7 and Clause 70.8 "CIient Executive, Health and Safety File" and 
"CDM Co-nrdinator" have the same meanings as in the CDM Regulations; 

70.7.2 the Service Provider hereby elects that for the purposes of the CDM Regulations, the 
Service Provider shall be treated as the only client in relation to the Service pursuant to 
Regulafion B of the CDM Regulations and the Council hereby agrees to such election; 

70.7.3 the Service Provider shall ensure that the relevant Sub-Contractor, and its sub- 
contractors. is aware of such election and warrants to the Council that it is competent to 
perform the duties imposed on a Client by the CDM Regulations and shall not at any time 
terminate, withdraw or derogate in any manner from its declaration or its acceptance of its 
responsibilities as Client; and 

70.7.4 the Service Provider shall within twenty (20) Business Days of issue of the final Certificate 
of Compliance deliver to the Council the Healih and Safety File. 

70.3 Compliance with CDM Regulations 

The Service Provider shall observe, perform and discharge or shall procure the observance, 
performance and discharge of: 

70.8.1 all the obligations, requirements and duties of the Client arising under the CDM 
Regulations in connection with the Service: and 

70.8.2 any obligations incumbent on the Client under any Code of Practice for the time being 
approved by the Health and Safety Commission issued in connection with the CDM 
Regulations. 
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71 NOT USED 

72 CHANGE OF OWNERSHIP 

72 1 The Serwce Prowder shall give the Councxl at least thn’cy (30) Busmess Days‘ wntten notlce of any 
Change of Ownershxp of the Service Provnder Wlthln twenty (20) Busmess Days of such mines the 
Councll shall notify the Servme Prowder of any objection to such Change of Ownership If no such 
notice of objection Is glven the Councn shall be deemed to have agreed to such Change of 
Ownershlp If a notice of ob1ectlon Is sewed the Parties shall meet wuhm five (5) Busmess Days of 
such notice In order to discuss the Council's concerns If the Councll’s concerns have been 
resolved to the reasonable satisfactlon of the Council. ihe Councll shall Withdraw Its notice of 
objectlon If the Council‘s concerns have not been resolved and as a result of the Change of 
Ownership 

72 1 1 the Serwce Prowder wnII be owned or controlled by an entlty domiciled In a country outsxde 
of the European Union and this QIVBS the Councll reasonable grounds for concern, 

7212 In the reasonable opinion of the Councxl. the Sennce Prowder's abxllty to perform the 
Servxces may be materially affected, or 
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72 1 3 In the reasonable oplmon of the Councxl. It would be de’mmental to the Councxl's reputation 
and oblrgaflons and functions as a Local Authonty to continue to contract With the Servme 
Prowder; 

then the Councxl may Issue a second notlce wnthln twenty (20) Busmess Days of Its first notlce 
Identifying which of the above condmons 1t believes apply and the reasons for such beIIef and 1f the 
Change of Ownershlp then proceeds It shall constitute a Servrce Provxder Termmauon Event. 

73 COUNCIL'S SUB-CONTRACTORS 

73 1 Should the Council engage third party sub-contractors to undertake any part of ITS busmess 
operatmns and to the extent that such sub-contractors have contact With the Sen/Ice Prowder In the 
provxsmn of the Sen/Ices then (subject to the Spread Condmons) 

73.1.1 the Serwce Provtder shall proVIde any such third party sub-contractors all assistance 
and/or co-operatlon as may be reasonably reqmred, and for whxch the Semce Provnder IS 
reasonably responsible to the Councxl under thls Agreement, and 

73.1 2 the Councxl shall use all reasonable endeavours to ensure. subject to the terms of the sub- 
contract, that any such sub-contractors provxde all aSSIstance and/or (so—operation as may 
be reasonably requlred by the Servxce Prowder In order iha’: the Servxces might be 
performed 

74 KEY SUB-CONTRACTORS 

74 1 Not used 

742 Pnor to the appomtment of any Key Sub-Contractors or to varymg the extent of any Key Sub- 
Contractors contract the Serwce Prowder shall obtain the Council's prlor wnfien consent (not to be 
unreasonably wnhheld) Noivvlthstandlng any sub-contracting permitted hereunder, the Sewlce 
Provtder shall remaln pnmanly responsnble for the delivery of the SerVIces and for the acts and 
omissions of Its Sub-Contractors (whether Key Sub-Contractors or othenmse) as though they were 
Its own. 

74 3 The Serwce Provnder shall ensure that any contract by which the Sewlce Provnder appomts a Key 
Sub-Contractor and which relates to the Semces shall provnde for Immedlate aSSIgnment or 
novahon to the Councxl (at the Councul's option) on the Terrmnatlon Date or In the event of the 
Cauncd exercxslng KS nghts under Clause 35 (Counctl Step-In) (In which case, the Councxl shall be 
entitled and the Serwce Prowder shall accept assxgnment or novatlon back to ihe Councxl [n the 
event the Councnl Step-In).
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74.4 

74.5 

74.6 

75. 

75.1 

75.2 

75. 

76.1 

The Service Provider shall ensure that the relevant terms of this Agreement are reflected in all 

material respects in its appointment of all Sub-Contractors (including for the avoidance of doubt 
any obligations in relation to Schedule 30 (TUPE) and Schedule 31 (Pensions) and Clause 56 
(Employees). 

The Council shall have the right at its absolute discretion to direct that the relevant Sub-Contract be 
terminated by the Service Provider or that a Sub~Contract not be entered into where in the 
reasonable opinion of the Council Representative. the Sub-Contractor is not or has not 
implemented provisions identical or similar to those contained in Scheduie 30 (T UPE) and 
Schedule 31 (Pensions) and Clause 56 (Employees). 

Where the Service Provider subcontracts any of its obligations under this Agreement, the Service 
Provider shall ensure that its subcontractors comply with relevant provisions of this Agreement, and 
the Service Provider shall nbi be relieved of any of its liabilities or obligations under this Agreement 
by entering into any subcontract and 1119 Service. Provider aqcepts liability for the acts and 
omissions of any subcontractor or any member of staff as fully as if they were the acts or omissions 
of the Service Provider. 

ASSIGNMENT 

Subiect to Clause 74 (Service Provider's Sub-Contracts), the Service Provider will not be entitled to 
assign, transfer. sub-contract or othexwise deal in any way with the benefit of this Agreement or any 
part Thereof without the prior written consent of the Council, such consent not to be unreasonably 
withheld. 

Restrictions on Transfer of this Agreement by the Council 

The rights and obligations of ihe Council under this Agreement shall not be assigned, novated or 
otherwise transferred (whether by virtue of any Legislation or any scheme pursuant to any 
Legislation or othenzvise) to any person other than to any public body (being a single entity) 
acquiring the whole of the Agreement and having the legal capacity. power and authority to 
become a Party to and to perform the obligations of the Council under this Agreemeht being: 

75.2.1 a Minister of the Crown pursuant to an Order under the Ministers of the Crown Act1975: 

75.2.2 any local authority which has sufficient financial standing or financial resources to perform 
the obligations of the Council under this Agreement: 

75.2.3 any other public body whose obligations under this Agreement are unconditionally and 
irrevocably guaranteed (in a form reasonably acceptable to the Service Provider) by the 
Council or a Minister of the Crown having the legal capacity, power and authority to 
perform the obligations under the guarantee and the obligations of the Council under this 
Agreement. 

SERVICE OF NOTICES 

Formal Notices 

Any notice in connection with this Agreement shall be: 

76.1.1 in writing in English; and 

76.1.2 delivered by hand, fax, registered post or by courier, 

to the addresses set out in the Parties at the head of this Agreement and marked for the attention 
of the following: 

76.1.3 Council: FAO Chris Hindle, Trafford Borough Council. Trafford Town Hall, Talbot Road, 
Stretford, Greater Manchester M32 0TH 
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76 3 

764 

77 

771 
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76.14 Sen/Ice Provxder FAQ Company Secretary, Amey LG l exted, The Sherard Bunldlng, 
Edmund Halley Road. Oxford OX4 4DQ 

A notice n gen In connection wflh thls Agreement Is deemed to have been received 
75 2 1 1f delivered personally. at the time of dellvery, or 

76 2 2 In the case of fax, at the time of transmissmn; or 

76 2 3 If sent by commercxal couner, at the flme of signature ofthe courier's delivery receipt; or 

78.2.4 In the case of pre-pald first class post or recorded dellvery. 900 am on the second 
Busmess Day after postlng 

Electronic Mail 

The contents of all electronxc mall passlng between the Pames In relation to thls Agreement are to 
be kept confidential by the recipient. Electronlc max] communications must not be disclosed, copxed 
or dlstnbuted to any person. No llabxhty 15 accepted by the sender for any Vlruses whlch Infect 
electronic mail No contract may be concluded on behalf of the sender, nor serwce of court 
proceedings accepted. by electronic mall 

Copy Notices 

Where the Servnce Prowder Is requnred to prowde mines to (or otherwnse notify) the Technical 
Servnces Prowder In respect of any matter. the Serwce Provnder must prawde a copy of such notice 
to the Council Where the Sen/me Prowder IS reqmred to prowde notice to (or othenmse no’flfy) the 
Council 1n respect of any matter, the Councxl may requxre the Serwce Provxder to provxde a copy of 
such notice to the Technlcal Servxces Prowder 

CONFLICTS OF INTEREST 

The Sen/Ice Provnder shall at all times take appropnate achon to ensure that nelther the Serwce 
Prowder nor any Servnce Prowder Related Party ls placed In a posltlon where there IS or may be an 
actual conflict. or potentlal confhct between theIr pecumary or personal Interests and the dunes 
owed by the Servxce Provnder to the Councfl under thxs Agreement In particular the Servxce 
Provrder Will take Into account the problty regxme affecting local government when conSIdenng 
Whether such a conflict arises 

The Servxce Provnder shall notify the Council Immedxately upon becoming aware of any such 
matters and shall use Its reasonable endeavours to remove such confllct of Interestand until such 
removal mltlgate at us own expense the consequences thereof. 

The Councn shall acting reasonably decide whether any conflict of Interest notified by the Serwce 
Prowder IS Slgnlflcant enough to prevent the SerVIce Provtder from performmg the Servxces In 

accordance wflh the terms of this Agreement If the Serwce Provxder disagrees wrth any such 
decnsmn by the Council, the Sennce Prowder shall be entitled to refer the matter to be dealt wnh In 
accordance With the Dispute Resolution Procedure to deterrnlne whether there Is a 00anth of 
Interest In the Servnce Prowder prowdlng the Sen/Ices or any of them 

If the Council decldes and/or It [s ratified by the Dispute Resolutlon Procedure that the Sen/Ice 
Provxder 1s unable to continue to perform the Servtces In accordance With the terms of thls 
Agreement as a result of any such confllct of Interest, the Councfl shall be entltled to treat such 
[nablllty to continue to perform the Servnces (whether or not the Semce Provxder has ceased to 
perform the Servrces as a termlnatlon event under Clause 46 (Sen/Ice Prowder Term/nation Event) 
where the conflict Is sxgnrfican’c and maternal and has an effect on the Semce Provnder‘s ablllty to 
dellverthe Servmes
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75. 

78.1 

78.2 

75.3 

79. 

.; so. 

81. 

B131 

82. 

82.1 

83. 

83.1 

AGENCY, PARTNERSHIP AND RELATED PARTIES 

Nothing in this Agreement is intended to or shall be construed as creating a partnership, joint 
venture or contract of employment between the Council and the Service Provider. 

Save as~expressly provided othenNise in this Agreement, the Service Provider shall not be, or be 
deemed to be, an agent of the Council and the Service Provider shall not hold itself out as having 
authority or power to bind the Council in any way. Each Party confirms it is acting on its own behalf 
and not for the benefit of any other person. 

Subject to the provisions of this Agreement,1he Service Provider shall be responsible as against the 
Council for the acts and ornlssions of the Service Provider Related Parties as if they were the acts 
and omissions of the Service Provider and the Council shall be responsible as against the Service 
Provider for the acts and omissions of the Council Related Parties as if they were the acts and 
omissions of the Council. The Service Provider shall, as between itself and the Council, be 
respbnsible for the selection of and pricing by any Service Provider Related Party. 

ENTIRE AGREEMENT 

Each of the Parties acknowledges that: 

79.1.1 it does not enter Into this Agreement on the basis of and does not rely, and has not relied, 
upon any statement or representation (whether negligent or innocent) or warranty or other 
provision (in any case whether oral. written, express or implied) made or agreed to by any 
person (whether a Party to this Agreement or not) except those expressly repeated or 
referred to in this Agreement and the only remedy or remedies available in respect of any 
misrepresentation or untrue statement made to it shall be any remedy available under this 
Agreement; and 

79.1.2 this Clause79 shall not apply to any statement, representation or warranty made 
fraudulently, or-to any provisions of this Agreement which was induced by fraud. for which 
the remedies available shall be all those available under the law goveming this 

Agreement; and 

79.1.3 except where expressly provided in this Agreement, this Agreement constitutes the entire 
agreement between the Parties in connection with its subject matter and supersedes all 
prior representations, communications, negotiations and understandings concerning the 
subject matter of this Agreement. 

FURTHER ASSURANCE 

Each Party shall from time. to time upon the request of the other Party, execute any additional 
documents and do any other acts or things which may reasonably be required to implement the 
provisions orthe purposes of this Agreement. 

VARIATION 

No variation of this agreement shall be effective unless it Is In writing and signed by the parties (or 
their authorised representatives). 

COUNTEHPARTS 

This Agreement may be executed in any number of counterparts, all of which when taken together 
shall constitute one and the same instrument. 

INVALIDITY AND SEVERABILITY 

If any provision of this Agreement is agreed or held to be invalid, unenforceable or void, such 
decision shall not have the effect of invalidating or rendering void the remainder of this Agreement, 
and the Parties agree that they shall immediately commence in good faith negotiations to jointly 
vary the terms of ihis Agreement in order to remedy such invalidity, unenforceability or illegality. 
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84. 

84.1 

85. 

35.1 

85.2 

85.3 

86. 

86.1 

86.2 

87. 

EXERCISE OF STATUTORY AUTHORITY 

The obligations of the Council under this Agreement are obligations of the Council in its capacity as 
a contracting counterpady and nothing in this Agreement shall operate as an obligation upon, or in 
any other way fetter or constrain the Council in any other capacity (to include carrying out its 
statutory duties). nor shall the exercise by the Council of its duties and powers in any other capacity 
lead to any liability under this Contract (howsoever arising on the part of the Council to the Service 
Provider). ' 

WAIVER 

No term or provision of this Agreement shall be considered as waived or amended by any Party ta 
this Agreement unless an express waiver or amendment is made -in writing and signed by 
authorised representatives of each Party. 

Wi’thout prejudice to Clause 85.1 failure by a Party to exercise, or a delay in exercising, any right or 
remedy under this Agreement shall not constitute a waiver of the right or remedy or a waiver of any 
other rights or remedies which that Party may otherwise have and n0 single or partial exercise of 
any right or remedy under this Agreement shall prevent any further exercise of the right or remedy 
or the exercise of any other right or remedy. 

No waiver under Clause 85.1 shall be a waiver of a past or future default or breach, nor shall it 

amend, delete or add to the terms, conditions or provisions of this Agreement unless (and then only 
to the extent) expressly stated in that waiver. 

LAW AND JURISDICTION 

The formation, interpretation and operation of the Agreement and any non-contractual obligations 
arising out of or in connection with it shall be govemed by and construed in all respects in 

accordance with the law of England. 

This Agreement is governed by the laws of England and, subject to Disputes which are properly 
referred to and resolved in accordance with the Dispute Resolution Procedure, the Parties submit to 
the exclusive jurisdiction of the courts of England. 

THIRD PARTY RIGHTS 

No term of this Agreement is enforceable by a person who is not a Party to this Agreement and 
nothing in this Agreement confers or purports to confer on any third party any benefit or any right to 
enforce any term of this Agreement pursuant to the Contracts (Rights of Third Parties) Act 1999. 

This Agreement shall be executed as a deed and delivered on the date stated at the beginning of this 
Agreement.
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The Councxl 

The common seal of 
Trafford Borough Council 

The Service Provider 

Executed as a deed by 
Amey LG Limited 
actlng by 
a directoraad in. W‘ mm» ac- a 
‘21-an warm-MS 

)

) 

VVVVV 
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SCHEDULE 1 

DEFINITIONS 

1. GLOSSARY OF TERMS 

1.1 In this Agreement the following capitalised terms shall have the following meanings: 

Phrase 

"7 Year Change Proposal" 

"7 Year Options Proposal" 

"7 Year Review“ 

"7 Year Review Date" 

"1999 Act“ 

"Abandon“ 

"Acquired Rights Directive“ 

"Affected Party" 

“Affiliate“ 

“Agreement Date" 

"Agreement Period" 

"Agreement Year" 

"Annual Programme" 

"Annual Report" 

"Approved Third Party 
Activities" 

Meaning 

has_ the meaning given to it In Clause 12.9; 

has the meaning given to it in Clause 12.5; 

has the meaning given to it in Clause 12.1; 

means 1 July 2022; 

means the Local Government Act 1999; 

means not to provide a Service Element for five (5) consecutive 
Business Days or during ten (10) Business Days (whether 
consecutive or not) in any Agreement Year; 

means the EC Acquired Rights Directive 77/1 87 as amended; 

has the meaning given to it in the definition of Force Majeure Event 
in this Schedule 1 (Definitions); 

means in respect of a relevant company. a company which is a 
subsidiary, a holding company or a company ihat is a subsidiary of 
the ultimate holding company of that relevant company, and in the 
case of the Service Provider shall include its holding company and 
each of the Sharehoiders. References to "holding company" and 
"subsldiary" shall have the meaning given to them in Section 736 of 
the Companies Act1935; 

the date of this Agreement; 

the period commencing on and including the Agreement Date and 
ending on the same date as the relevant Service Period; 

means the period of twelve (12) months commencing on 1 April 
and ending on the day immediately following 31 March provided 
that the first Agreement Year shall commence on the Service 
Commencement Date and the final Agreement Year shall and on 
the earlier of the Expiry Date or the Termination Date; 

means the annual programme to be provided by the Service 
Provider to the Council in accordance with Schedule 11 
(Performance Monitoring); 

means the annual report to be provided by the Service Provider to 
the Council in accordance with Schedule 11 (Performance 
Monitoring); 

means: 

(a) those matters listed in Schedule 34- (Appraved Third Party 
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Phrase 

"Assets" 

"Assigned Employees" 

"Background Information" 

"Background IPFI“ 

"Back-Up Location" 

@90600000009000oeeeoofiooeeeooo'ooee 

Meaning 

Actiwties), 

(D) such other acilvmes as the Councll agrees m wntlng from 
time to time in accordance With Clause 22; and 

(c) any actlvmes performed by the Sennce Prowder pursuant 
to any Partner Authority Servxces Agreement entered mm 
In accordance wnth Clause 13 (Partner Authority Serwces); 

means all assets and rights used by the Servuce Prowder to 
operate and maintain the Sen/Ices In accordance With this 

Agreement, Includmg' 

(d) hardware whlch the Service Provxder employs m the 
prowsmn of ihe Servxces, 

(9) any rights In Software and any other Intellectual property 
nghts which the Serwce Provnder employs m the prowslon 
of the SerVIces, 

(f) any books and records (Includrng operating and 
malntenance manuals, health and safety manuals and 
other know how); 

(9) any plant. machinery. eqmpment (Including Eqmpment), 
spare parts. tools and other assets (together With any 
warranties In respect of assets being transferred); 

(h) any contractual rlghts (Including rights anstng under any 
Hardware related agreements) which are In the prowsmn 
of the Servxces, and 

(l) [and or bulldmgs Wthh the SeerCB Provnder occuples 1n 
the prowsmn of the Semces, 

has the meaning set out [n Schedule 30 (TUPE), 

means all and any materials, documents, drawmgs, plans, data, 
models. financxal lnformatlon or any other Information whatsoever 
relating In any way to the Sen/Ices which has been made available 
by the Councnl or Its agents In connection Wlfl‘l the negotiatlon and 
preparation of this Agreement and dunng ihe procurement process 
whxch preceded entry Into this Agreement, 

(a) IPHs owned by the Service Prowder before the Agreement 
Date. for example those subsnstlng In the Servrce 
Prowder's standard development tools. program 
components or standard code used in computer 
programming or In physncal or electronic media contalnmg 
the Semce Pronder's Know-How or generic business 
methodologies, and/or 

(b) [PR5 created by the Sen/Ice PmVIder Independently of thxs 
Agreement. 

but excluding [PR5 owned by the Servnce Prowder subsisting In the 
Sen/ice Prowder Software, 
has the meaning given to It In Clause 65.1,

95



Phrase 

"Benchmark Report" 

"Benchmark Review" 

"Benchmarked Service" 

"Benchmarker“ 

"Best Value Duty" 

"Bond" 

“Broker's Letter of 
Undertaking“ 

“Business Continuity Plan" 

"Business Day" 

"Capital Expenditure" 

“CDM Regulations" 

"Certificate of Costs" 

"Certification 

Requirements“ 

"Change Control 
Confirmation“ 

"Change Control 
Procedure" 

"Change Control Report" 

"Change in Law" 

Meaning 

the repon produced by the Benchmarkerfollowing the Benchmark 
Review as further described in Paragraph 4 of Schedule 12 
(Benchmarking); 

a review of one or more of the Services carried out in accordance 
with Paragraph 3 of Schedule 12 (Benchmarking) to deten-nine 
whether those Services represent Good Value; 

a Service that the Council elects to include in a Benchmark Review 
under Paragraph 1.3 of Schedule 12 (Benchmarking); 

the independent third party appointed under Paragraph 2.1 of 

Schedule 12 (Benchmarking); 

the duty imposed on the Council by Section 3 of the 1999 Act in 
relation to. inter alia, the Services; 

a bond in the form set out in Schedule 25 (Bond) provided in 

accordance with Clause 45 (Band, Guarantee and Collateral 
Warranties); 

has the meaning in Clause 43.15; 

means the plan approved by the Council, and updated by the 
Service Provider from time to time, in each case pursuant to 
Clause 17 (Business Continuity Plan); 

means a day (other than a Saturday or Sunday) on which banks 
are open for domestic business in the City of London; 

means any expenditure which falls to be treated as capital 

expenditure in accordance with generally accepted accounting 
principles in the United Kingdom from time to time; 

means the Construction (Design and Management) Regulations 
2007; 

a certificate prepared in accordance with and including the 
information required under Clause 33 (Open BoakAccaunting); 

the requirements which must be satisfied for a contract to be a 
certified contract for the purposes of the Local Government 
(Contracts) Act 1997; 

means the confirmation issued by the Council that a change is 
agreed in accordance with paragraph 1.4 of Schedule 13 (Change 
Control Procedure); 

means the procedure for changing the contract set out in 
Schedule 13 (Change Control Procedure); 

has the meaning given to it in Schedule 13 (Change Control 
Procedure); 

means the coming into effect after the Agreement Date of: 

(i) legislation, other than any Legislation which on the date 
of this Contract has been published: 

(a) in a draft Bill as part of a Government 
Departmental Consultation Paper; 
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Phrase 

“Change" 

“Change of Ownership" 

"Collateral Warranty" 

"Commercial Waste 
Collection Service" 

"Commercial Waste 
Termination Event“ 

"Commermally Sensitive 
Information“ 

"Comparable Semce" 

"Comparison Group" 

Meaning 

(b) In a BIII, 

(c) In a draft statutory Instrument, or 

(d) as a proposal 1n the Official Journal of the 
European Communities, 

(I) any Gmdance, 

(u) any Directions; or 

(III) any applicable judgment of a relevant court of law which 
changes a binding precedent, 

any change to the Serwces or this Agreement Initiated through the 
Change Control Procedure set out In Schedule 13 (Change Control 
Procedure), 

meanS' 

(a) any sale, transfer or dlsposal of any legal, beneficxal or 
equxtable Interest In any or all of the shares In the Semce 
Prowder (Ificludlng the control over exercise of voting 
nghts conferred on those shares, control over the nght to 
appolnt or remove directors or the nghts to dIVIdends); 
and/or 

(b) any other arrangements that have or may have or t hch 
result In the same effect as Ilmb (a) above, 

means a collateral warranty In the form set out In Schedule 27 
(Collateral Warranty) prowded In accordance Wlth Clause 45 
(Bond, Guarantee and Collateral Warranties), 

has the meanxng given m the Enwronmenta] Services Specmca’uon, 

has the meaning glven In Paragraph 15 of the Envxronmenta! 
Services SpeCIal Conditions, 

the sub set of Confidential Information llsted as CommerCIaIIy 
Sensmve Contractual PrOVIsIons and Commercially Sensmve 
Material in each case for the penod specmed In column 2 of 0 
(CommerCIalIy Sensitive Information); 

In relatlon to a Benchmarked Sen/me, a serwce that IS ldenhcal or 
materially sxmflar to the Benchmarked Servnce (Includlng In terms of 
scope, spemfica’uon, volume and quality of performance), 

In relatlon to a Comparable Samoa, 2. sample group of 

organisations provxdmg the Comparable Service Identified by the 
Benchmarker under Paragraph 3.8 of 1 (Benchmarking) WhICh 
consnsts of organisations whxch are either of Similar $129 to the 
Service Provxder or whxch are similarly structured In terms of their 
busmess and thelr semce offering so as to be (In the 
Benchmarker‘s perBSSIDnaI oplnlon) faJr comparators With the 
Serwce Prowder or WhICh, m the professtonal Uplnan of the 
Benchmarker, are best practice organisations and, where there are 
a reasonable number of such organisations. referenclng only those 
organisations that are carrying on at least a Slgnmcant part of their 
busmess wnthln the Umted Kingdom,
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Phrase 

"Confidential Information" 

"Continuous Improvement 
programme" 

. "Contract Notice" 

"Convictions" 

"Corrective Action Plan" 

"Corrective Action Plan 
Failure" 

Meaning 

means: 

(a) information mat ought to be considered as confidential 
(however it is conveyed or on whatever media it is stored) 
and may include information whose disclosure wouldl or 
would be likely to, prejudice the commercial interests of 
any person, trade secrets, Intellectual Property Rights and 
know-how of either Party and all personal data and 
sensitive personal data within the meaning of the Data 
Protection Act 1995; and 

(b) Commercially Sensitive Information. 

means a plan for continuous improvement of the Services 
prepared, updated and implemented in accordance with the 
requirements of Schedule 11 (Performance Monitoring) 

has the meaning given to it in Recital A; 

other than for minor road traffic offences, any previous or pending 
prosecutions, convictions, cautions and binding over orders 
(including any spent convictions as contemplated by section 1(1) of 
the Rehabilitation of Offenders Act 1974 by virtue of the 
exemptions specified in Part H of Schedule 1 of the Rehabilitation 
of Offenders Act 1 974 (Exemptions) Order 1975 (8! 1975/1023) or 
any replacement or amendment to that Order, or being placed on a 
list kept pursuant to section 1 of the Protection of Children Act 
1999 or being made subject of a prohibition or restriction under 
section 218 (6) of the Education Reform Act 1988; 

a plan in the form agreed by the Council pursuant to Clausé 37; 

(a) the Service Provider fails to submit or resubmit a draft 
Corrective Action Plan to the Council within the timescales 
specified in Clauses 37.3 (Submission of the draft 
Corrective Action Plan) or 37.7 (Agreement of the 
Corrective Action Plan); 

(b) the Council, acting reasonably, rejects a revised draft of 
the Corrective Action Plan submitted by the Service 
Provider pursuant to Clause 37.6 (Agreement of the 
Corrective Action Plan); 

(c) the Service Providerfails to rectify a Notifiable Default 
within thirty (30) Business Days of a notification made 
pursuant to Clause 37.2 (Notification) or such longer 
period specified in a Corrective Action Plan; 

(d) a Material Pl Failure re-occurring in respect of The same 
Performance Indicator for the same (or substantially the 
same) root cause in any of the 3 Payment Periods 
subsequent to the Payment Period in which the initial 
Material PI Failure occurred; and/or 

(9) following the successful implementation of a Corrective 
Action Plan. the same Notifiable Default recurring within a 
period of six (6) months for the same (or substantially the 
same) root cause as that of the original Notifiable Default; 
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Phrase 

"Corrective Action 
Procedure" 

"Council Area" 

"Council Assets" 

"Council Background IPR" 

"Council Data" 

“Council Exnstlng 
Employee" 

"Council Policies and 
Standards" 

"Councd Premises“ 

"Council Related Party" 

“Council Representative" 

"Council Software" 

"Council System" 

“CRM System" 

Meaning 

the procedure set out m Clause 37, 

means the Borough of Trafford 

means any assets desxgnated as Council Assets by wnflen 
agreement of the Parties, 

means any IPR (Including, Without Ilmltaflon, the CounCIl Data) 
EXIstIng at the Agreement Date provxded by, for or on behalf of the 
Council to the Sen/lee Prowder In antICIpatlon of. In connectxon vmth 
the performance or receipt of the Serwces. 

any data (Includlng metadata), record, document or Informailon 
howsoever stored which IS communicated 1n wntlng. orally, 
electronxcally or by any other means by the Councxl or any Councul 
Related Party to the Servxce Prowder relating to the Sewlces or 
serwces Similar to the Servxces (Including In relation to the period 
pnor to the Agreement Date) or IS obtained. gleaned, compiled. 
produced or processed by the Servnce Prowder during the course 
of the Sen/Ice Prowder prowdlng the Servuces, 

means In relatlon to any servxce equnvalent to any of the Servtces 
all these persons employed by the Councxl under a contract of 
employment (excluding to avald doubt (Without llmttauon) any 
person employed by the Councll as an Independent contractor or 
persons employed by any sub-contractor engaged by the Council) 
who are wholly or substantially engaged 1n the prowsmn of that 
serwce as at the Servxce Commencement Date, 

means the pDIICIES and standards at the Agreement Date referred 
to In Schedule 23 (Council Pallales and Sfana'ards); 

any premises owned or occupied by the Councfl where any of the 
Servxces may be or are earned out; 

means any officer, agent, employee of the Councxl acflng In the 
course of his office or employment Including any contractors or 
sub-contractors (other than ihe SerVIce Prowder or any Servxce 
Provider Related Party), 

means the person Ilstecl m Schedule 17 (Key Personnel) as 
changed from time to time by notification to the Sewlce Provnder 
from time to tlme In accordance With Clause 19 1 (Contract 
Governance - Representatives) 

software whxch l5 owned by or licensed to the Councll, Including 
software which [5 or wnll be used by the Sewlce Prowder for the 
purposes of provndlng the Semces but excludlng Servxce Provrder 
Software and Third Party Software, 

means the Councnl's computlng envnronment (conSIstmg of 
hardware, software and/or ielecommumcatlons networks or 
equxpment) used by the Council orthe SerVIce Prowder In 
connectlon wfih thls Agreement Wthh 15 owned by or licensed to 
the Councxl by a third party and WhICh Interfaces With the Sen/Ice 
Provxder System or whlch IS necessary for the Counml to receive 
the Serwces, 

means the electromc system (or systems) to be Implemented by 
the Councd for the management of commumcatlons. Includlng 
complaints and requests for semce, wnth serwce users and 
restdents (whlch may or may not be used excluswely In respect of
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Phrase 

"Customer Complaints" 

"Customer Complaints 
Procedure" 

"Data Protection 
Legislation" 

"Data Subject-| 

"Database“ 

"Depot" 

"Dlrect Loss" 

"Dlrection" 

"Disclosure and Barring 
Service“ 

"Dispute Resolution 
Procedure" 

"Dispute“ 

"Disputed Amount" 

Meaning 

the Services); 

means a complaint received by the Council and/or Service Provider 
in relation to the Services; 

means the procedure included in Schedule 23 (Council Policies 
and Standards); 

the DPA, the EU Data Protection Directive 95/46/EC, the 
Regulation of [nvestigatory Powers Act 2000, the 
Telecommunications (Lawful Business Practice) (Interception of 
Communications) Regulations 2000 (SI 2000/2699), the Electronic 
Communications Data Protection Directive 2002/55/EC, the 
Privacy and Electronic Communications (EC Directive) Regulations 
2003 and all applicable laws and regulations relating to processing 
of personal data and privacy, including where applicable the 
guidance 'afid codés of practice issued by the lnformafion 
Commissioner as amended orsuperseded from time to time; 

has the meaning given to them in the DPA; 

means the electronic or paper systems holding data (either in 
paper copy or electronic form) relating to the Services and all 
Council Data contained therein; 

means: 

(a) he Environmental Depot; 

(b) the Highways Depot; and/or 

(1:) the Street Lighfing Depot. 

as the context requires; 

means all damage, losses, indebtedness, claims. actions, cash, 
expenses (including the cost of legal or professional services, legal 
costs being an agent/client. client paying basis), proceedings, 
demands and charges whether arising under statute, contract or at 
common law but to avoid doubt, excluding Indirect Losses; 

means any binding directions relevant to the provision of the 
Services issued by a Secretary of State frém time to time; 

the service that was established following the merger of the 
criminal records bureau and independent safeguarding authority 
under the Protection of Freedoms Act 2012; 

the procedure for the resolution of disputes set out in Schedule 15 
(Dispute Resolution Procedure); 

any difference or dispute between the Council and the Service 
Provider arising out of or in connection with this Agreement. 
including any question as to the validity or interpretationof This 
Agreement, failure to agree in accordance with the Change Control 
Procedure or any matter where this Agreement directs the pafiies 
to resolve an issue by reference to the Dispute Resolution 
Procedure, and including any dispute arising before or after 
termination of this Agreement; 

has the meaning given to it in Clause 25.4 (Disputed Amounts) of 
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Phrase 

"Documentation" 

uDPA-u 

"EEAH 

"Emergency" 

"Employee Liability 
Information" 

"Environmental Depot" 

"Envwonmental Depot 
Lease" 

"Envnrunmental Information 
Regulations" 

"Environmental Services " 

"Environmental Services 
Method Statements" 

"Environmental Services 
Provxder“ 

"Environmental Services 

Meaning 

the Agreement, 

descnpnons of the Servnces and technical specmcations, user 
manuals, operating manuals, process definmons and procedures. 
and all such other documentation as 

(a) IS reqmred to be supplied by the Servnce Provnder to the 
Councn under this Agreement, 

(b) Is requmad by the Servxce Provnder In order to provxde the 
Semces, or 

has been or shall be generated forthe purpose of provxdlng the 
Sewlces. 

the Data Protection Act 1993 as amended or replaced from time to 
time; 

from time to tJme the European Economtc Area as created by The 
Agreement on the European Economic Area 1992 or any 
successor or replacement body, assoctatlon, entity or organisatlon 
which has assumed either or both the function and responsxbllmes 
of the European Economic Area; 

means an event causmg or, In the reasonable oplmon of a Party. 
threatening to cause death or Injury to any :nleldual, or senous 
disruptlon to the hves of a number of people or extenswe damage 
to property, or contamination of the envnronment In each case on a 
scale beyond the capaclty of the emergency sewlces, 

means the xnformatlon whlch a transferor Is obliged to notify to a 
transferee pursuant to Regulation 11(2) of TUPE regardlng any 
person employed by him who Is assxgned to the orgamsed 
grouping of resources or employees whlch Is the subject of the 
Relevant Transfer and also such employees as fall w1th|n 
Regulatlon 11(4) of TUPE, 

means any depot or premrses used by the Semce Prowder to 
prOVIde the Envxronmental Sen/mes, 

means any lease of the Env1ronmental Depot entered In to from 
time to time by the Servxce Prowder, 

the Enwronrnental Information Regulations 2004 together wnth any 
QUIdance and/or codes of practice Issued by the Information 
Comrmssxoner or relevant Government Department In relation to 
such regulations, 

has the meamng glven In the Envxronmental Services Specmcatlon; 

means the method statements In relauon to Enwronmental 
Servmes set out In Part 1 of Schedule 3 (The Method Statements); 

means the Serwce Prowder m Its capacny as provider of the 
Envxronrnental Servxces under fl’llS Agreement or any replacement 
prowder of any of those servxces appomted by the Gounod (which 
may Include the Councxl) 

means the speclficatlon In relatlon to Envxronmental Servxces set 
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Phrase 

Specification“ 

"Environmental Services 
Special Conditions" 

"Equalities Legislation“ 

"Equipment" 

"Equivalent Services Data" 

“Estimated Change in 
Service Casts“ 

"EU Model Clauses" 

"Exclusive Assets" 

"Excusing Cause" 

"Exit Assistance Services" 

Meaning 

out in Part1 of Schedule 2 (Specification); 

means the conditions set out‘in Schedule 5 in relation to 
Environmental Services; 

all Legislation which makes unlawful discrimination on grounds of 
sex. sexual orientation, gender reassignment, age, disability. 
colour, race, ethnic or national origin or religion, marital status or 
partnership status. part-time ortemporary status in employment or 
otherwise including Equality Act 2010, The Duty to Promote 
Disability Equality: Statutory Code of Practice (England and Wales) 
issued by the Disability Rights Commission. and the Race 
Relations Act 1976 (as amended by the Race Relations 
(Amendment) Act 2000); 

means the plant, machinery, veh'iél'es. equifimént (includjfig 
Hardware) and other items to be provided and/or maintained by the 
Service Provider in accordance with the terms of this Agreement 
and used ii1 the provision of the Services; 

in relation to a Comparable Sen/ice, data derived from an analysis 
of the Comparable Service provided by the Comparison Group as 
adjusted in accordance with Schedule 12 (Benchmarking) provided 
that the Benchmarker shall not use any such data that relates to a 
period which ended more than 35 months prior to the date of the 
appointment of the Benchmarker; 

in relation to a Change or a Qualifying Change in Law. the 
aggregate of any estimated increase in the Service Provider‘s 
costs and revenues less the aggregate of any reduction in 1119 
Service Provider‘s coats and revenues, in each case demonstrated 
on the basis of Open Book Accounting; 

means the EU model clauses (data controller to data processor) 
adopted by the European Commissic'm under Decision 2010/87/EU 
as amended from time to time by the European Commission or 
appropriate governing body; 

means assets which the Service Provider may only use for the 
purpose of providing ihe Services, being the Initial Transferring 
Assets, and (unless agreed otherwise by the Parties in accordance 
with Clause 60.8) any new Assets: 

means: 

(a) or any breach of any express provision or obligation of this 
Agreement by the Council or any agent, servant, employee 
or Sub-Contractor of ihe Council (unless. and to the extent, 
caused or contributed to by the Service Provider or any of Its 
agents, servants, employees or Service Provider Sub 
Contractors); 

(b) a Force Majeure Event; or 

(c) any matter identified in the Special Conditions as an 
Excusing Cause; 

means the exit assistance services to be provided by the Service 
Provider to the Council in accordance with the requirements of this 
Agreement and the Exit Plan; 
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Phrase 

"Exit Plan" 

"Expert" 

"Expiry Date" 

"Fees Regulations“ 

"Final Employee List" 

"Financial Distress Event" 

"Financial Model 
Assumptions" 

"Financial Model" 

"First Employee List" 

“First Expiry Date“ 

"First Street Lighting Expiry 
Date" 

"FOIA" 

Meaning 

the plan as agreed or detenmned (and amended from ilme to time 
pursuant to Clause 53 (EX/t and Serwces TransferArrangements), 

shall mean the person selected In accordance With paragraph 5 of 
Schedule 15 (Dzspure Resolution Procedure) to consider a dispute 
referred to them, 

means 

(a) In respect of the EnVIronmental Servtces, the n ghways 
SerVIces and the Technlcal SerVIces, the first Expxry Date unless 
the Agreement Is extended In accordance With the provnsnons of 
clause 5 (Commencement and Duration) In which case It shall be 
the Second Expr Date, 

(b) in respect of the Street Lightlng Services, the Flrst Street 

Lighting Exp1ry Date unless the Agreement IS extended In 

accordance With the prowsmns of clause 5 (Commencement and 
Duration) In which case It shall be the Second Expiry Date, 

means the Freedom of Informatlon and Data Protection 
(Appropriate l ext and Fees) Regulations 2004 (as amended, 
varied or replaced from time to tlme), 

has the meaning set out In Schedule 30 (TUFE), 

means where nelther‘khe SerVIce PrOVIder nor the Guarantor has a 
credit rating to "2A2'l or above (as determined by the Dun 8. 
Bradstreet credxt reference agency from tlme to time); 

has the meamng glven to 1t the Payment Mechanism, 

means the flnanma] mode! agreed between the Parties pnor to the 
Agreement Date (as updated from time to time In accordance With 
the terms of this Agreement) for the purpose of, amongst other 
things. calculating the Payment (and contamed w1th1n the CD-ROM 
attached as Schedule 10 (Financial Model), 

has the meaning set out In Schedule 30 (TUPE); 

means 30 June 2030, 

means 30 June 2035, 

means the Freedom of Informanon Act 2000 and any subordinate 
legislatlon (as defined In section 84 of the Freedom of Information 
Act 2000) made under the Freedom of Information Act 2000 from 
Time to time together With any gmdance and/or codes of practlce 
Issued by the Information Commissmner or relevant Government 
Department In relation 10 such Act, 
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Phrase 

"Force Majeure Event" 

"Formal Notice" 

"Gain Share Mechanism" 

"General Ledger" 

"Global Performance 
Deductions Cap" 

"Good Industry Practice“ 

Meaning 

means the occurrence after the Agreement Date of: 

(a) war, civil war, armed conflict, rebellion, revolution, 

insurrection, riot or terrorism: or 

(b) nuclear, chemical or biological contamination unless the 
source or cause of the contamination is the result of actions 
of the Service Provider or its Sub—Contractors; or 

(0) pressure waves caused by devices travelling at supersonic 
speeds; or 

(d) blockade or embargo. strikes. Iockouts, industrial or trade 
disputes in each case to the extent that the same do not 
involve employees of the party claiming relief or any Sub- 
Contractor, 

which direéfly céuéés either party (the fiAffected Party“) to be 
unable to comply with all or a material part of its obligations under 
this Agreement except to the extent that: 

(i) it is directly caused or materially contributed to by either 
party seeking to rely on Clause 40 (Force Majeure); 
and/or 

(ii) it is subsisting as at the date hereof: 

means a formal notice issued under this Agreement in accordance 
with Clause 76 (Service of Notices): 

means the mechanism in paragraph 7 of 1119 Payment Mechariism; 

means the central repository for all the Council's financial 
transactions; 

means an amount equal to the aggregate of: 

(a) an amount equal to 30% of the Payment which would have 
been payable to the Service Provider in respect of the 
Environmental Services In the' relevant period had the 
Service Provider been fully performing its obligations; 

(b) an amount equal to 30% of the Payment which would have 
been payable to the Service Provider in respect of the 
Highways Services in the relevant period had the Service 
Provider been fully performing its obligations; 

(c) an amount equal to 60% of the Payment which would have 
been payable to the Service Provider in respect of the 
Street Lighting Services (excluding payment in respect of 
the LED Services, as defined in the Street Lighting 
Specification) in the relevant period had the Service 
Provider been fully performing its obligations; 

(d) an amount equal to 30% of the Payment which would have 
been payable to the Service Provider in respect of the 
Technical Services in the relevant period had the Service 
Provider been fully performing its obligations; 

means using standards, practices and methods and procedures of 
operating (as practised in the United Kingdom) and conforming to 
Legislation and exercising that degree of skill, diligence. care. 
prudence and foresight which would reasonabiy and ordinarily be 
expected from time to time of a skilled and experienced service 
provider, manager, operator or other person (as the case may be) 
engaged in a similar type of undertaking as that of the Service 
Provider as under this Agreement (or any Sub-Contractor) under 
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Phrase 

"Good Value" 

"Guarantee" 

"Guarantor" 

“Gmdance” 

"Hardware" 

"Health and Safety Manual“ 

"Highways Depot" 

"Highways Depot Lease" 

"Highways Services" 

"Highways Services Method 
Statements" 

"Highways Services Special 
Conditions“ 

"Highways Services 
Specificatlon" 

"Household Waste 
Collection Service" 

"ICT Environment" 

Meaning 

the same or similar circumstances; 

In relation to a Benchmarked Servtce, that. 

(a) havmg taken Into account the Performance Indicators, the value 
for money of the Payment attributable to that Benchmarked Servnce 
15 at least as good as the value for money of the Upper Quartlle; 
and 

(b) any Performance Indicators applicable to that Benchmarked 
Sewlce are, havmg taken into account the Payment, equal to or 
better than the medlan serVIce levels for the Comparable Service 
usmg Equwalent Servxces Data; 

a guarantee In me form set out In Schedule 26 (Guarantee) 
prowded In accordance t hh Clause 45 (Bond, Guarantee and 
Collateral Warranties); 

Amey UK PLC (company number 04786639) or any replacement 
appointed 1n accordance With Clause 45 (Bond, Guarantee and 
Collateral Warrant:es)w1th the Councll's written approval, 

means any applicable guxdance (statutory or othenmse) wnth which 
the Councnl or the Servnce Provxder !S bound to have regard to or 
comply t hh In the provnslon of ihe Sen/Ices, 
means any and all computer, telecommunications and network 
eqUIpment and any asset which relles in any respect on computer 
hardware or other Information technology (whether embedded or 
not), 

means the health and safety manual approved by the Council 
pursuant to Clause 70 1A, 

means any depot or premlses used by the Serwce Provxder to 
provxde the n ghways Servnces, 

means any lease of the Highways Depot entered In to from time to 
time by the SerVIce Provxder, 

has the meaning given In the Highways Servmes Specn‘lcatlon; 

means the method statements In relatlon to n ghways Sewlces set 
out In Part 2 of Schedule 3 (The Method Statements); 

means the condmons set out [11 Schedule 6 In relation to Highways 
Servuces. 

means the specmcatxon In relation to Highways Semces set out In 
Part 2 of Schedule 2 (Specification), 

has the meaning given In the Envnronrnental Servtces Specmcatlon 

means the Councfl System and the Semce Provxder System; 
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‘ Phrase Meaning 

"Indirect Loss" means loss of profits, loss of use, loss of production, loss of 
business, loss of business opportunity, or any claim for 
consequential loss orfor indirect loss of any nature: 

"Information" has the meaning given to it under section 84 of the Freedom of 
Information Act 2000; 

"Initial Transferring Assets" those assets of the Council identified in Schedule 21 (Initial 
Transferring Assets) which are transferred to the Service Provider 
pursuant to Clause 60 (Transfem'ng Assets, Bound/Assets and 
Exclusive Assets) for the purpose of being used by the Service 
Provider in the provision of the Sérvices; 

"Insolvency Event" means if any of the following occur: 

(a) the Service Provider or the Guarantor calls a meeting of 
its creditors (whether formal or informal) or enters into 

9 any composition or arrangement (whether formal or 

informal) with its creditors; 

(b) the Service Provider or the Guarantor proposes a 
voluntary arrangement within Section 1 of the Insolvency 
ACHQBG; 

(c) the Service Provider or the Guarantor is unable to pay its 
debts within the meaning of Section 123 of the Insolvency 
Act 1936; 

(d) the Service Prowder or the Guarantor has a receiver (and 
manager), administrator or administrative receiver 

appointed over all or any part of its undertakings, assets 
or income; 

(:2) any restraint, execution or other process is levied or 

enforced on any of the Service Provider’s or Guarantor‘s 
property and Is not 'paid out, withdrawn or discharged 
within fifteen (15) Business Days; 

0 
(f) the Service Provider or the Guarantor has passed a. 

resolufion for its winding up; 

(9) 
. 

the Service Provider or the Guarantor has a petition 
presented to any Court for its winding up or any corporate 
action, legal proceedings or other procedure or step is 

mken in relation to the appointment of an administrator in 
respect of the Service Pro'vider or the Guarantor: or 

(h) the Service Provider or the Guarantor ceases to trade. 

"Intellectual Property means: 
Flights" "IPR" 

(a) copyright, rights related to or affording protection similar 

to copyright, rights in databases, patents and rights in 

inventions, service marks, moral rights. semi-conductor 
topography rights, trade marks, rights in Internet domain 
namés and website addresses and other' rights in trade 
names, designs, Know-How, trade secrets and other 
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Phrase 

"IPR Claims" 

"IPR Liability“ 

“Key Staff" 

"Key Sub-Contractors" 

"LEW" 

"LED Payment“ 

"LED Performance 
Deductions Cap" 

"LED Services" 

"LED Termination Event" 

"Legislation" 

®6@@e@aaaa®®®®®®eg©®é¢®6®©®®9¢fi®®® 

Meaning 

rights In Conflden’nal Information whether or not 
registered or capable of registratlon, 

(b) applications for registration, and the nght to apply for 
registration. for any of the rights listed at (a) that are 
capable of being registered In any country or Jurisdlctlon; 
and/or 

(0) all other rights havmg equwalent or slmllar effect In any 
country or Junsdlctlon, 

any claim of Infnngement or alleged Infrlngement (Includlng the 
defence of such Infringement or alleged Infringement) of any IPR 
used to prowde the Semces or as otherwnse prowded by the 
Sewlce Provxder (or to which the Servxce Provxder has prowded 
access) to the Council In the fulfilment of Its obligations. 

any loss, damage, cost, charges, expenses, claims, actlons or 
demands Wthh may arlse out of, or In consequence of, any 
Infringement or alleged Infrlngement by the Councxl or the Service 
Provnder of any Intellectual Property Rtghts used to provxde the 
Servmes, 

means the InleIdUals detailed In Schedule 17 (Key Personnel) as 
replaced or amended wnh the Councxl's approval In accordance 
With Clause 55, 

means any Sub-contractor appomted by the Servnce Prowder 
under a sub-contract With an annual value In excess of ten (1 D)% 
of the Payment per annum; 

means any statute. Including Leglslatlon. statutory Instrument. 
standards, law, producflon, order resolutlon. notice, rule of court, 
bye-law, directive, code of conduct or other Instrument or 
reqwrement havmg the force of law wnthm any natlonal or local 
Junsdlctlon Issued, declared, passed or given effect to In any 
manner by HM. Parliament (Including but not [Imlted to the Human 
Rights Act 1998), the legislative making Instllutlons of ihe 
European Unlon. any court or other JudICIaI form, any COmITHSSIOl'I 
of [nquxry, local authonty. statutory undertaker or relevant authority 
or any other body or person havmg such power and havmg force 
contemporaneously With the Sewlce Provnder's performance of the 
Semces. 

means the payment relatlng to the mstallatlon of LED lumlnaxres 
referred to as "FLED" In, and calculated In accordance wnh, 
paragraph 4 6 of the Payment Mechanism. 

means an amount equal to 30% of the LED Payment that would 
have been payable 1n the relevant period had the Service Prowder 
been fully performing Its obligations, 

has the meaning glven In the Street Lighting Servmes 
Specxflcatlon; 

has the meaning given In Paragraph 21 of the Street Lightan 
SerVIces Spemal Condluons, 

means: 

(a) any Act of Parhament or subordxnate leglslafion wnthln the 
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Phrase 

“LGPS” 

"Local Commissioner “ 

"Losses" 

“Material PI Failure“ 

"Method Statements" 

"Minimum Acceptance 
Level" 

Meaning 

meaning of Section 21 (1) of the Interpretation Act 1978; 

(b) any exercise of the Royal Prerogative; and 

(c) any enforceable community fight within the meaning of 

Section 2 of the European Communities Act 1972, 

in each case in the United Kingdom; 

means the Local Government Pension Scheme established 
pursuant to regulations made by the Secretary of State in exercise 
of powers under sections 7 and 12 of the Superannuation Act 1972 
as amended from time to time; 

means (as appropriate) the Commission for Local Administration in 
England (as defined in Part III of the Local Government Act 1974 
and commonly known as the 'Local Government Ombudsman‘) or 
a member of that Commission acting in his/her capacity as such a 
member; 

means all damage, losses, liabilities, claims. actions, costs, 
expenses (including the cost of legal or professional serviceé, legal 
costs being on an agent/client, client paying basis), proceedings, 
demands and charges whether arising under statute, contract or at 
common law; 

means: 

(a) afailure by the Service Provider to meet the Minimum 
Acceptance Level in respect of: 

(i) 25% or more of the Performance Indicators in 
relation to any Service Element; or 

(ii) 25% or more ofthe Performance Indicators in 
relation to all Services; and/or 

(b) a failure by the Service Provider to meet the Target Service 
Level in respect of 

(i) 50% or more of the Performance Indicators in 
relation to any Service Element; or 

(ii) 50% or more ofthe Performance Indicators in 
relation to all Services. 

In each casein respect of Performance Indicators required to be 
reported in relation to all Services in any Payment Period; 

means the general Method Statements appended at Part 5 of 
Schedule 3 (Method Statements) and (as applicable): 

(a) the Environmental Services Method Statements; 

(b) The Highways Services Method Statements; 

(c) the Street Lighting Services Method Statements; and/or 

(d) the Technical Services Method Statements; 

means the minimum acceptable standard of service specified in 
relation to a Performance Indicator; 
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Phrase 

"Mobilisation Plan" 

“Monthly Payment“ 

"Monthly Report“ 

"Named Employee" 

"National Performance 
Indlcators" 

“Necessary Consent“ 

"Net Book Value“ 

"New Employees" 

"Notice of Change" 

"Notifiable Default" 

"NRSWA" 

Meaning 

means the plan set out m Schedule 33 (Mobil/salon Plan), 

has the meaning gwen In the Payment Mechanism, 

means the monthly report to be prowded by the Servxce Prowder 1n 
accordance t hh Schedule 11 (Performance Monitoring), 
has the meanmg set out In Clause 56.1.1, 

means the smgle set of nafilonal Indicators pubhshed In The New 
Performance Framework for Local Authormes and Local Councll 
Partnershlps' published by the Secretary of State, October 2007 as 
supplemented by the INational Indxcators for Local Authorities and 
Local Council PartnershlpS' Handbook of Deflrutlons' published by 
the Secretary of State, 1 Apnl 2008 or any other natlonal 

performance Indicators Issued by any competent authonty relating 
to performance for local authorities and local authority partnerships 
as may be Issued from time to time; 

means all permissmns, consents, approvals, certificates. pen'nlts, 
licences and authorisations (Includlng, where appropriate, any 
licence or consent under NRSWA) of 5. Relevant Authority or owner 
of Intellectual Property Rights which are reqmred for the 
performance of any of the Servrce Provxder's obligations under this 
Agreement excludlng any Council Consents, 

the value of any Item being Its purchase pnce less an amount 
equal to the amortisation of such Item In a siralght hne at the tlme 
such value Is to be calculated 1n accordance WIth UK GAAP, 

means those new employees employed by the SerVIcs Provnder to 
prowde the Servnces who wnlI be working alongsxde the 
Transferring Employees. 

means a nottce Issued by the Counctl to the Servrcs Provxder 
pursuant to paragraph 1 2 of Schedule 13 (Change Control 
Procedure); 

shall have the meaning given in Clause 37 (Corrective Action Plan 
Procedure); 

means The New Roads and Street Works Act 1991
, 
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Phrase 

"Open Book Accounting" 

“Partial Términafion" 

. "Partner Admission 
Agreement" 

"Partner Authority" 

"Partner Authority 
Services" 

"Partner Authority Services 
Agreement" 

"Partnership Board" 

“Payment" 

Meaning 

means the disclosure by the Service Provider of all material data 
and information which relate to the performance of the Service 
Provider's obligations under this Agreement including staff costs, 
resources used, Valuations. cost variations, profit margins, 
payment mechanisms, budget planning. defaults, claims, 
insurance, recovery of costs, administration and overhead costs, 
payments to sub-contractors and suppliers, transactions with intra- 
group~and related parties, corporate overheads and the basis of 
such charges, capital expenditure, income from third parties and 
any other matter which is reasonably incidental to the performance 
of the Service Provider‘s obligations under this Agreement 
provided always that such information shall at all times be prepared 
and maintained in accordance with appropriate accounting 
practices (in accordance with Good Industry Practice); 

means the partial ten-ninafiop of this Agreement in accordance with 
Clause 51 (Partial Termination); 

has the meaning given to it in Schedule 31 (Pensions); 

means any of the following: 

Blackburn wi'th Damen Borough Council; 

Blackpool Council; 

Bolton Council; 

Bury Council; 

Cheshire East Council; 

Commission for New Economy; 

Greater Manchester Combined Authority; 

Greater Manchester Fxre and Rescue Authority; 

Greater Manchester Police Authority; 

Mmchester Central Convention Complex; 

Manchester City Council; 

Oldham Council; 

Rochdale Metropolitan Borough Council; 

Tameside Metropolitan Borough Council; 

Transport for Greater Manchester; 

Wigan Council; and 

Warrington Borough Council; 

the services set out in the Contract Notice that a Partner Authority 
requires the Service Provider to perform, as referred to in Clause 
13 (PartnerAuthoriry Services); 

the agreement between the Service Provider and a Partner 
Authority in similar terms to this Agreement; 

means the board convened in accordance with Schedule 14 
(Partnership Board); 

has the meaning given in Schedule 9 (Payment Mechanism); 
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Phrase 

"Payment Mechanism“ 

“Payment Period" 

"Performance Deduction" 

"Performance Deductions 
Cap“ 

"Performance Failure“ 

"Performance Points" 

"Performance Reports“ 

0
O
O 
O
O 
O
O 
O 
O
0
0

§
9
0 
O 
0 
9 
O 
0
O

?
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O
O 
O 
0 
0
0
O 
0
9
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Meaning 

the mechanism for payment set out In Schedule 9 (Payment 
Mechanism), 

a calendar month, save that- 

(a) the first payment period shall begin on the Serwce 
Commencement Date and expire at the end of the calendar month 
In whlch the Service Commencement Date falls, and 

(b) the final payment penud shall commence on the first day of the 
calendar month In whxch the Agreement expires or terminates and 
end on the exp1ry ortermlnaiion ofthe Agreement; 

means a deduction In rela’aon to a Performance Failure whlch the 
Council Is enmled to levy 1n accordance t hh Schedule 9 (Payment 
Mechanism). 

means 

(a) In respect of the Envnronmental Sen/Ices, an amount equal 
to 30% of the Payment that would have been payable In 
the relevant penod had the SerVIce Prowder been fully 
performing [ts obligations, 

(b) In respect of the Highways Sen/Ices, an amount equal to 
30% of the relevant Payment that would have been 
payable m the relevant perxod had the SerVIce Prowder 
been fully performlng Its obllgatlons, 

(c) In respect of the Street Lighting Sen/Ices an amount equal 
to 60% of the relevant Payment that would have been 
payable m the relevant period (excludlng payment In 
respect of the LED Servmes, as defined In the Street 
Lightan Specification) had the Servnce Prowder been fully 
performan Its oblxgahons; and 

(d) In respect of the Techmcal Sen/Ices an amount equal to 
30% of the relevant Payment that would have been 
payable In the relevant penod had the Serwce Provnder 
been fully performxng Its obligations; 

means a failure by the Service Provnder to achxeve a Target 
Servme Level, 

has the meaning glven In the Payment Mechanism: 

means each of' 

(a) the Monthly Report, 

(b) the Annual Report, 

(c) the Weekly Report, and/or 

(d) any other performance reports requxred pursuant to this 
Agreement, 
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Phrase 

"Performance Indicators“ 

"Personal Data" 

"Personnel" 

"Premises" 

"Prescribed Rate" 

"Prohibited Act“ 

Meaning 

means the key performance indicators as set out in Schedule 9 
(Payment Mechanism) and references to KPls are to Performance 
Indicators; 

personal data as defined in the DPA which is supplied to the 
Service Provider by the Council or is obtained by the Sen/ice 
Provider in the course of performing the Services; 

means the employees, servants, agents, sub-contractors or other 
representatives, of the Service Provider, or of any Service Provider 
Related Patty involved directly, or indirectly, in the provision of the 
Services; 

any premises where any of the Services may be or are carried out; 

means 2% plus the Bank of England Base Rate from time to time; 

means: 

(a) offering giving or agreeing to give any officer or employee 
of the Councfl any gift or consideration of any kind as an 
inducement or reward: 

(i) for doing or not doing (or for having done or not 
having done) any act in relation to the obtaining 
or performance of this Agreement or any other 
contract with the Council: or 

(ii) for showing or not showing favour or disfavour 
to any person in relation to this Agreement or 
any other contract with the Council; 

(b) entering into this Agreement or any other contract with 
the Council in connection with which commission has 
been paid or has been agreed to be paid by the Service 
Provider or on its behalf, or to its knowledge, unless 
entering into this Agreement or any other contract with 
ihe Council in connection with which commission has 
been paid or has been agreed to be paid by the Service 
Provider or on its behalf, or to its knowledge, unless 
before the relevant contract is entered into particulars of 
any such commission and of the terms and conditions of 
any such contract for the payment thereof have been 
disclosed in writing to the Council; or 

(c) committing any offence: 

(i) under the Bribery Act 2010, Prevention of 
Corruption Acts 1889-1915 or under Section 
117(2) of the Local Government Act 1972 as 
amended from time to time; 

(ii) under Legislation creating offences in respect of 
fraudulent acts; or 

(iii) at common law in respect of fraudulent acts in 
relation to this Agreement or any other contract 
with the Council: 

(iv) defrauding or attempting to defraud or 
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Phrase Meaning 

conspmng to defraud the Council, 

"Prolect Specific IPR" (a) [PBS In Items created by the Semce Provxder (or by a thxrd 
party on behalf of the Servme Prowder) specnflcally for the 
purposes of this Agreement and updates and amendments of 
these items; and/or 

(b) lPRs ansmg as a result of the performance of the Servxce 
Prov1der's obligations under thls Agreement, 

but whlch shall not Include the Background lPFls, 

"Promptly" or "promptly“ means that the requured step shall be completed wnthm two (2) 
Business Days or such other period as agreed by the parhes In 

1 wntmg), 

"Proposal“ means a proposal as descnbed In Schedule 13 (Change Control 
Procedure); 

"Proposed Workforce" has the meaning set out In Schedule 30 (TUPE). 

"Qualifying Change in Law" means 

(a) any Change In Law which specifically refers to the provnsnon of 
a seNIce the same or Similar to the Sermces, 

eeeeaooeoooeoo'oéhé—o—Emoofloooooob0ecoca 

(b) a Change In Law the terms of WhICh apply expressly to 

(l) the provnslon of the Semces In accordance wnth the 
terms of this Agreement and to Similar sen/Ices; 

(u) the Servtce PrOVIder and not to other persons; and/or 

(In) contractors whose busmess actNIty Is the provnsxon of 
servtces the same as or Simular’m the Sen/Ices; 

”Relevant Authority" any court wnth ihe relevant Junsdlcilon and any local, national or 
supra-national agency, Inspectorate. mlnlster, mlnlstry, officer or 
publlc or statutory person of the Government of the United 
Kingdom or of the European Union, 

"Relevant Employees" the employees who are the subject of a Relevant Transfer, 

"Relevant Event" 21 Change, Qualifying Change In Law or other event as a result of 
which there may be an adjustment to the Payment, In accordance 
With Clause 26 (I-‘manmaIAcl/usrments), 

"Relevant Policies" has the meaning In Clause 30 3.3. 

I 

"Relevant Requurements" has the meaning In Clause 30 3 1; 

"Relevant Transfer" means a relevant transfer for the purposes of TUPE, 

I 

"Remuneration Costs" has the meanmg set out m Schedule 30 (TUPE); 
' 

"Reorganisation Costs" has the meanan set out In Schedule 30 (TUFE); 

E 
"Reptacement Supplier" means any successor servxce provider(s) who WI” prowde a servnce 

the same or Slmllar to the Servtces (or a Sen/Ice Element) from 
explry or tern-lineman of thxs Agreement (In whole or In part), as the 
case may be, 
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Phrase 

"Request for Information" 

“Required Insurances“ 

"Re’tendering Information“ 

"Returning Employees“ 

"Review Procedure" 

"Rolling Inventory" 

"Second Expiry Date" 

"Service Absence" 

"Service Commencement 
Data“ 

"Service Element" 

"Service Failure" 

"Service Period” 

"Service Plan“ 

"Service Plan Areas" 

Meaning 

has the meaning set out in the FOIA or any apparent request for 
information made under the FOIA or the Environment Information 
Regulations; 

means those insurances that the Service Provider is obliged to 
take out and maintain pursuant to Clause 43 (Insurance); 

has the meaning given to it in Schedule 30 (TUPE) (Hetendering): 

has the‘meaning set out in Schedule 30 (TUPE); 

means ihe procedure set out in Schedule 32 (Review Procedure); 

means the rolling inventory agreed by the Parties pursuant to 
Clagse 60.7 as may be updated fromiirne to time thereafter and as 
a minimum every twelve (12) months to create a rolling and up to 
date inventory of all Assets used by the Service Provider in the 
operation of the Services; 

means 30 June 2038; 

means abandonment of. or complete failure by the Service 
Provider to comply with any obligation to be performed as part of 
the Sen/ices; 

means 6 July 2015; 

means each of: 

(a) the Environmental Services; 

(b) the Highways Services; 

(0) the Street Lighting Services; and/or 

(d) the Technical Services; 

as the context requires; 

means: 

(a) a failure to provide the Environmental Services in 
accordance with the Environmental Services Specification 
or Environmental Services Special Conditions: 

(b) afailure to provide the Highways Services in accordance 
with the Highways Services Specification or Highways 
Services Special Conditions; 

(0) a failure to provide the Street Lighting Services in 
accordance with the Street Lighting Specification or Street 
Lighting Services Special Conditions: or 

(d) a failure to provide the Technical Services in accordance 
with the Technical Services Specification or Technical 
Services Special Conditions, 

as the context requires; 

means the period specified in Clause 5.2; 

has the meaning given to it in Clause 11.3; 

has the meaning given to it in Clause 11.3; 
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Phrase 

"Service Provider 
Background IPH“ 

“Service Provider lT 
Equxpment" 

“Serwce Prowder Liability 
cap" 

"Service Prowder Related 
Party" 

"Semce Provider 
Representative" 

"Service Provider Scheme“ 

"Service Provider Software" 

"Service Provider Sub- 
Contractors" 

"Service Provider System" 

"Service Provider 
Termination Event" 

"Services" 

Meaning 

means any IPR extsung at the Agreement Date prowded by, for or 
on behalf of the Servxce Provxder to the Councfl In antleIpatlon of. In 
connection With the performance or recexpt of the SerVIces; 

means the hardware, computer and telecoms devxces and 
equtpment (excludlng any communications links leased from a 
network operator or internet connechwty prowded by an mtemet 
servzce provxder) whlch IS owned. leased or licensed by the Servtce 
Provxder Related Partles or their Sub-contractors (but not hlred, 
leased or loaned from the Council) forthe provxsxon of the Sen/Ices. 

has the meaning given In clause 41 9; 

any of the following 

(a) an officer, servant, employee or agent of the Serwce 
Provzder, or any Affiliate of the SerVIce Prowder and any 
officer. servant, employee or agent of such a pelson 
actlng In that capamty, 

(b) any contractor or sub-contractor of the Sen/Ice Provxder of 
any her and any of their dxrectors, officers, servants, 

employees or agents acting In that capacity, 

means ihe person lxsted m Schedule 17 (Key Personnel) as 
changed from time to time by notification to the Come“ from time 
to time In accordance w1th Clause 19 1 (Contract Governance — 

Representatives) 

has the meaning given In paragraph 1.7 of Schedule 31 
(Pensmns); 

software whxch Is propnetary to the Serwce Provnder, lncludxng 
software whlch IS or Will be used by the Serwce Provnder for the 
purposes of provndmg the Semces, 

means the Key Sub-Contractors or any other sub-contractor 
approved as such In ascordance wnth the prowsnons of thxs 
Agreement, 

means the Information and communications technology system 
used by ihe SerVIce Prowder In perfurmxng the Servxces Including 
the Software, the Sen/Ice Provxder lT Eqmpment and related 
cabling (but excludlng the Councll System). 

any of the events set out In Clause 46 (Sen/Ice Provzder 
Termination Event), 

means: 

(a) the EnVIronmental Servnces; 

(b) the n ghways Servxces, 

(c) the Street LIghtIng Services; and/or 

(d) the Techmcal SerVIces. 

and all other obligations of the Servxce Provnder under this 

Agreement, 
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Phrase 

"Shared Assets" 

"Shareholders" 

“Single Data List"

i 

. 
"Software" 

"Source Code“ 

. "Special Conditions" 

"Specially Written Sui-Mare" 

Meaning 

means any assets other than Council Assets and Exclusive Assets, 
which the Service Provider may, subject to Clause 60.8, use for the 
purpose of providing the Services; 

each person from time to time holding share capital in the Service 
Provider or its holding company; 

means the Single Data List for Central Government Departments 
(2011-12) published by the Department for Communities and Local 
Government on 14 April 2011, containing a comprehensive list of 
all data required of local government by central government, and 
any subsequent lists of central government's data requirements 
from local government, as may be Issued by Communities and 
Lana! Government or any other competent authority from time to 
time; 

means 

(a) all computer programs in both source and object code 
form, including all modules, routines and sub-routines of 
such programs and all source and other preparatory 
materials relating to them, including user requirements, 
functional specifications and programming specifications, 
ideas. principles. programming languages, algorithms, flow 
charges, logic, logic diagrams, orthographic 
representations, file structures, coding sheets, coding and 
any manuals or other documentation relating to them and 
computer generated works; and/or 

(b) Specially Written Software, Service Provider Software and 
Third Party Software; 

computer programs and/or data in eye-readable form and in such 
form that it can be compiled or interpreted into equivalent binary 
code togetherwith all technical information and documentafion 
necessary forthe use, reproduction, modification and 
enhancement of such software; 

means (as applicable): 

(a) the Environmental Services Special Conditions; 

(b) the Highways Services Special Conditions; 

(0) the Street Lighting Services Special Conditions; 

(d) the Technical Services Special Conditions; 

any software created by the Service Provider (or by a ihird party on 
behalf‘ofthe Service Provider) specifically for the purposes of this 
Agreement;
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Phrase 

"Specification" 

"Staff Resources“ 

“Street Cleansing Service" 

"Street Lighting Depot" 

"Street Lighting Depot 
Lease“ 

"Street Lighting Services" 

"Street Lighting Services 
Method Statements" 

"Street Lighting Services 
Special Conditions" 

"Street Lighting Services 
Specification“ 

"Sub-Contractor“ 

"Sub-Leases" 

"Target Service Level" 

"Technical Services" 

"Technical Services Method 
Statements" 

"Technical Services Special 
Conditions" 

"Technical Services 
Specification" 

"Termination Date" 

Meaning 

means (as applicable)- 

(a) the Envaronmental SerVIces Specification, 

(b) the Highways Servmes Specification, 

(c) the Street n ghtmg Serwces Specificatlon, and 

(d) the Technical SeNIces Specification 

Personnel during the hours In which they are assxgned to and paid 
to prowde Serwces for the Gouncxl, 

has the meaning given In the Enwronmenial Sen/Ices Specmca’aon 

means any depot or premises used by the Service Prowder to 
provxde the Street n gh‘nng Servmes; 

means any lease of the Street n ghtmg Depot entered In to from 
tlme to time by the SeerCB Provxder, 

has the meanmg given m the Street Lighting Serwces 
Specificatlon, 

means the method statements In relation to Street n ghfll‘lg 
Sen/Ices set out In Part 3 of Schedule 3 (Method Statements); 

means the condmons set out In Schedule 7 In relation to Street 
Lighting Sen/Ices; 

means the specxflcatron In relahon to Street Lighting Serwces set 
out In Part 3 of Schedule 2 (Specification); 

means any person engaged by the Service Provnder from time to 
tlme as may be permlfied by this Agreement to procure the 
provxsxon of the Sennces (or any of them). Includlng each Key Sub- 
Contractor References to sub-contractors mean sub-contractors 
(of any tier) of the Serums PmVIder. 

means the 

(a) the Envnronmental Depot Lease; 

(b) the Highways Depot Lease; and/or 

(0) the Street Lighting Depot Lease. 

means the target servxce level as specmed In relation to each KP], 

has the meaning given In the Technical Services Specification; 

means the method statements In relation to Technlcal Sewlces set 
out In Part 4 of Schedule 3 (Method Statements); 

means the condmons set out In Schedule 8 In relahon to Technrcal 
Services, 

means the specnflcatlon In relation to Technical Semces set out In 
Part 4 of Schedule 2 (Speczflcatmn), 

the date of the early termination of thlS Agreement in accordance 
WIth the prowsxons of thls Agreement, or In respect of Pamal 
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Phrase 

"Termination Notice" 

"Third Party" 

“Third Party Claim“ 

“Third Party Income 
Consent" 

“Third Party Revenue" 

"Third Party Services" 

"Third Party Service 
Provider“ 

"Third Party SofiWare" 

"Transferring Assets" 

"Transferring Contract" 

"Transferring Employees" 

“Transferring Original 
Employees" 

"TUPE" 

"Unsuitable Person" 

Meaning 

Ten-nination. the date of early termination of ihe relevant Service 
Element in accordance with the provisions of this Agreement; 

a Formal Notice delivered by the Service Provider’to the Councii 
indicating that it intends to terminate this Agreement or delivered 
by the Councii indicating that it wishes to terminate this Agreement 
(in whole or in part); 

means a party other than the Council, the Service Provider. any 
Council Related Party or any Service Provider Related Party; 

means a claim for which the Service Provider is obliged to 

indemnify the Council pursuant to Clause 41.3.1. 41.3.3 and/or 
Clause 41.3.4; 

means a consent issued by the Céuncil pursuant to Clause 22; 

has the meaning given in the Payment Mechanism; 

services provided to third parties pursuant to Clause 22; 

means an employer other than the‘ Council of any Relevant 
Employee immediately prior to the Service Commencement Date; 

software which is proprietary to any third party other than an 
Affiliate of the Service Provider and is used by the Service Provider 
or any Service Provider Related Party in relation to this Agreement; 

means those assets which the Council requires to be transferred 
pursuant to Clause 60 (Transferring Assets, Counci/Assets and 
Exclusive Assets) on ’Lermination or expiry of this Agreement; 

any contract which the Parties agree (acting reasonably), is to be 
novatecl or transferred from the Council to Service Provider in 
accordance with Clause 6.4.3; 

means an employee of the Council whose contract of employment 
becomes, by virtue of the application of TUPE in relation to what is 
done forthe purposes of carrying out this Agreement, a contract of 
employment with someone otherthan the Council; 

means an employee of the Council whose contract of employment 
has become, by virtue of the application of TUPE in relation to what 
was done for the purposes of carrying out preceding contract(s) 
between the Council and previous service providers which related 
to the Services, a contract of employment with someone other than 
the Council, and in relation to what is done for the purposes of 
carrying out this Agreement. a contract of employment with 
someone other than 1he employee’s incumbent employer; 

means the Transfer of Undertakings (Protection of Employment) 
Regulations 2006 (246/2006) and or any other regulations enacted 
for the purpose of implementing the Directive into English law; 

means any person who: 

(a) has any Convictién; 

(b) in the reasonable opinion of the Council: 
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I" | 

Phrase 

"Upper Quartile" 

"Use" 

Meaning 

(1) IS or 15 likely to cause damage to the reputatlon 
of the Council. or 

(u) perSIstentIy falls or would fall to comply With the 
health and safety or other material obligatlons 
of the Servxce Provrder under this Agreement, 
or 

(In) Is not a fit and proper person to be engaged, or 
employed In or In connection With the prowsnons 
or performance of any part of the Servxce, or 

(IV) may present an actual or potential nsk to the 
health, safety or welfare of any Councll 
employee or member of the publlc, or 

(v) IS not appropnately traxned, qualified, skilled 

and/or competent to carry out any part of the 
Servnce, or 

(V!) IS not complying With the Council’s policies for 
use of Its bundlngs (eg smokmg In a non- 
smoking area), or 

(vu) IS or Is deemed to be gu1lty of misconduct. 
fraud, dishonesty of negligence. 

the top 25% of Instances of prowsmn of a Comparable Servxce by 
members of the Comparison Group ranked by best value for 

money to the reelplents of that Comparable Service, 

means 

(a) With respect to the Standard Llcence Terms, the right to 
ioad, execute, store, transmit, display and copy (for the 
purposes of loading, execution. storage, transmxssmn or 
display) that Software. 

(b) WIth respect to the Enhanced Licence Terms for Software, 
the nght to load, execute. store, transmit, display, copy (for 
the purposes of loading, execution. storage. transmissxon or 
display), modify, adapt. enhance, reverse compile, decode. 
translate, or otherwxse utilise that Software, and 

(c) With respect to the Enhanced Llcence Terms for Project 
Specific IPR other than Software. the nght to copy, adapt, 
publlsh (Includlng on the ICT Envxronment), distribute or 
otherwxse use any other Project Specmc IPR 
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